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SCHOOL SEGREGATION
AND HISTORY REVISITED
ALFRED AVINS*

EFENSES OF Brown v. Board of Education' are still being erected.
Fifteen years after the event, as the Supreme Court attempts to
stamp out the last flickering flames of resistance or evasion,2 the liberal
legal academics still feel impelled to dig yet more intellectual trenches
and throw up additional legal breastworks to protect this major liberal
bastionA One is reminded of the recent remark of an American marine
facing the Vietcong, that no matter how deeply one has dug and how
well one has fortified, it never hurts to dig a little more and roll out
some more barbed wire.
It should not be thought that these are new intellectual fortifications. Liberal academics have been defending Brown for years. 4 But no
matter how much Brown is defended, intellectual insecurity and mental
uneasiness persists. There is clearly a skeleton in the closet, likely to be
exhumed by new generations of law students at any time. That skeleton
is history.

* B.A., Hunter College; LL.B., Columbia University; LL.M., New York University; M.L., J.S.D., University of Chicago; Ph.D., Cambridge University.
1347 U.S. 483 (1954).

2 Monroe v. Board of Comm'rs, 391 U.S. 450 (1968); Raney v. Board of Educ.,
391 U.S. 443 (1968); Green v. County School Bd., 391 U.S. 430 (1968);
Louisiana Financial Assistance Comm. v. Poindexter, 389 U.S. 571 (1967).
3 Dellinger, School Segregation and Professor Avins' History: A Defense of
Brown v. Board of Education, 38 MIss. L.J. 248 (1967); Forkosch, The Desegregation Opinion Revisited: Legal or Sociological, 21 VAND L. REV. 47 (1967);
Kelly, Book Review, 13 WAYNE L. REV. 758 (1967).
4 Bickel, The Decade of School Desegregation, 64 COLUM. L. REV. 193 (1964);
Black, The Lawfulness of the Segregation Decisions, 69 YALE L.J. 421 (1960);
Kelly, The Fourteenth Amendment Reconsidered: The Segregation Question, 54
MIcH. L. REV. 1049 (1955); Pollak, Racial Discrimination and Judicial Integrity:
A Reply to Professor Wechsler, 108 U. PA. L. REV. 1 (1959).
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When it comes to fourteenth amendment
history, liberal law teachers either ignore
it or rewrite it. An attempt has even been
made to prove that this amendment covers
the right to vote," although it is clear that
this view is entirely without foundation. 6
The history of the fourteenth amendment
in respect to schools is decidedly unfavorable to Brown, a point which this author
noticed ten years ago. 7 Two liberal writers

5 Van Alstyne, The Fourteenth Amendment, the
"Right" to Vote, and the Understanding of the
Thirty-Ninth Congress, 1965 Sup. C. REV. 33.
6 See generally Avins, Literacy Tests and the
Fourteenth Amendment: the Contemporary Understanding, 30 ALBANY L. REV. 229 (1966); 15
CONG. REC. 2251 (1884)
(remarks of Sen.
Sherman); 8 CONG. ReC. 998 (1879) (remarks
of Sen. Whyte); CONG. GLOBE, 39th Cong., Ist
Sess. 3978-80 (1866) (remarks of Rep. Bingham). For a discussion of Rhode Island poll tax
and property qualifications, see S. REP. No. 916,
pt. 2, 46th Cong., 3d Sess. 6-19 (1881) (especially remarks of Sen. Kirkwood); S. REP. No.
572, 46th Cong., 2d Sess. 7-8, 38-47 (1880).
See also CONG. GLOBE, 40th Cong., 3d Sess.
693 (1869) (remarks of Rep. Shanks) (poll
tax); S. REP. No. 579, 48th Cong., 1st Sess. iii,
xli (1884) (poll tax); H.R. REP. No. 1330, 48th
Cong., 1st Sess. 2 (1884); id. at 7 (remarks of
Rep. Poland on property qualifications and poll
taxes); H.R. REP. No. 1674, 48th Cong., 1st
Sess. (1884) (Rhode Island qualifications); S.
REP. No. 916, 46th Cong., 3d Sess. iii-iv (1881)
(poll tax and literacy tests). For references to

malapportionment see

CONG. GLOBE,

3d Sess. 856 (1869)

(remarks of Sen. Ferry);

CONG.

(1871)

40th Cong.,

41st Cong., 3d Sess. app. 127
(remarks of Rep. Cox); CONG. GLOBE,

GLOBE,

38th Cong., 2d Sess. 530 (1865)

(remarks of

Rep. Kalbfleisch);

40th Cong.,

CONG.

GLOBE,

2d Sess. 1937 (1868) (4, 5); id. at 3090-93; id.
at app. 70 (1867) (remarks of Rep. Brooks).
Cf. CONG. GLOBE, 40th Cong., 2d Sess. 3025,
3029 (1868)
(disagreement between Senators
Sumner and Morrill as to whether equal Senate
representation violated justice).
7
Avins, Book Review, 58 COLUM. L. REV. 428
(1958).

have been driven to the same conclusion. 8
The Supreme Court itself brushed the point
by saying that the amendment's history
was inconclusive because free public education was unknown in the South and
rudimentary in the North.9 The Brown
opinion carries the distinct flavor that the
framers of the fourteenth amendment either
did not know what schools were or did not
consider them of much importance, and
therefore "it is not surprising that there
should be so little in the history of the
Fourteenth Amendment relating to its intended effect on public education."1 0
Actually, there is quite a bit relevant to
public education in the debates of the
times. It is true that this debate is not
directly linked with the fourteenth amendment, but this is because, with a single
exception, nobody ever thought that the
fourteenth amendment had any relation to
education at all. That exception is the
debate on the school clause of Sumner's
supplementary civil rights bill, about which
this author has already written." In particular, the equal protection clause was
deemed procedural; 2 clearly under its

S Bickel, The Original Understanding and the
Segregation Decision, 69 HARV. L. REV. 1 (1959);
Kelly, The Congressional Controversy over
School Segregation, 1867-1875, 64 AM. HIST.
REV. 537 (1959).

9 Brown v. Board of Educ., 347 U.S. 483, 489-90
(1954).
10 Id. at 490. See also Black, supra note 4, at 424.
11 Avins, De Facto and De Jure School Segregation: Some Reflected Light on the Fourteenth
Amendment from the Civil Rights Act of 1875,

38 Miss. L.J. 179 (1967).
Avins, The Equal "Protection" of the Laws:
the Original Understanding, 12 N.Y.L.F. 385
12

(1966).

15
original understanding it could have no
effect whatever on schools.
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be paid to such

debates.

Recent criticisms of this author's histor-

ical writings 13 have impelled a further examination of the question of what evidence
there is that in proposing the fourteenth
amendment Congress intended to abolish
school segregation. Because of the paucity
of discussion on schools in the debates on
the amendment itself and its antecedent
legislation during the first session of the
thirty-ninth Congress, considerable attention will also be paid to a further source of
light, congressional policy in respect to reconstruction generally.
State ratification materials have been
ignored, however. It might be contended
that state legislators mistook the intent
of Congress in submitting the fourteenth
amendment, although this is highly unlikely. In addition, the briefs in Brown and
its companion cases go fully into the state
materials, and show so clearly that the
fourteenth amendment was not intended to
require school desegregation that further
discussion would be redundant.' 4 Whenever integrationists have sought comfort
from historical sources, they have been
from debates in Congress. 15 Exclusive at13 See

Dellinger, supra note 3. See also Kelly,

I. Ante-Bellum South and
Negro Education
Before the Civil War, the large majority
of the slave states had provisions in their
codes dealing with slaves and colored persons which made it a criminal offense to
teach Negroes to read or write. 16 For
example, the Louisiana statute provided:
All persons who shall teach, or permit or
cause to be taught, any slave in this state,
to read or write, shall, on conviction thereof . . . be imprisoned not less than one
7
month nor more than twelve months.'

The Georgia Code provided:
If any person shall teach any slave, negro,
or free person of color, to read or write
either written or printed characters, or
shall procure, suffer, or permit a slave,
negro, or free person of color, to transact business for him in writing, such
person so offending shall be guilty of a
misdemeanor, and, on conviction, shall be
punished by fine, or imprisonment in the
common jail of the county, or both, at the
discretion of the court.' s

The Georgia law also penalized employing
Negroes to set type for printing,19 and giv-

supra note 3.

See Brief for the United States as Amicus
Curiae at 160-393, Brown v. Board of Educ.,
347 U.S. 483 (1954); Brief for Appellees (South
Carolina), appendix C, Briggs v. Elliott; Brief
for Appellees on Reargument, at 28-49, appendix
B and C; Brief for Appellees on Reargument,
appendix B, Davis v. County School Bd.; Reply
Brief for Petitioners on Reargument at 15-32,
Gebhart v. Benton.
14

Frank & Munro, The Original Understanding
of "Equal Protection of the Laws," 50 COLUM.
L. REV. 131 (1950).
35

16 See, e.g., An Act to Prevent the Introduction
of Slaves into Alabama, and for Other Purposes,
§ 10, [1831] Ala. Acts 16; Act Respecting Slaves,
Free Negroes, and Mulattoes, Mo. Laws 103;
Laws of North Carolina, Ch. VI [1830-31], N.C.
Rev. Stat. Ch. Il1; Ch. 5, § 1 [1834] South
Carolina Laws; Ch. 39, §§ 4-6 [1831] Va. Laws;
Ch. 198, §§ 31-37, [1849] Va. Code.
17 No. 96, § 3, [1830] La. Act.
Is § 4496, [1861] Ga. Code.
V) Id. at § 4497.
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ing or selling them books; 20 Virginia law

specifically penalized white persons who
taught Negroes to read or write, 21 while

in Mississippi, a school to teach slaves,
free Negroes, or mulattoes reading or writing was punished as an unlawful assem22
bly.
The laws keeping Negroes illiterate were
designed to reinforce the far more serious
offenses of circulating abolitionist literature
among them, which was even a crime in
the border states. 23 In Georgia the cir-

culation of any newspaper, pamphlet, or
circular inciting insurrection, revolt, conspiracy, or resistance, by slaves, free Negroes, or colored persons was punishable
by death.2 4 Louisiana punished any writ-

ings designed to produce discontent or
insubordination among Negroes, slave or
25
free, with death or life imprisonment.

Id. at § 4500.
Ch. 198, § 36, [1860] Va. Code.
22 Ch. 33, art. 51, [1857] Miss. Rev. Code.
23
See, e.g., Md. Code Act 30, §§ 73-78 (1860),
punishing the receipt or circulation of incendiary
or abolitionist literature. For convictions under
southern statutes, see State v. McDonald, 4 Port.
449 (Ala. 1837); State v. Read, 6 La. Ann. 227
(1851); State v. Worth, 52 N.C. 488 (1860);
Commonwealth v. Barrett, 9 Leigh 665 (Va.
1839). For the prosecution of a Methodist
clergyman for delivering an anti-slavery sermon,
see Bacon v. Commonwealth, 7 Grat. 602 (Va.
1850).
24 § 4215, [1861] Ga. Code.
25 The Louisiana Act of 1830, No. 96, provided:
20
21

Sec. 1. Whosoever shall write, print, publish or distribute, any thing having a tendency
to produce discontent among the free colored
population of the state, or insubordination
among the slaves therein, shall on conviction
thereof, before any court of competent jurisdiction, be sentenced to imprisonment at hard
labor for life or suffer death, at the discretion
of the court.

Not only did Virginia punish the making
of abolitionist speeches or writings, 26 but
that state required every postmaster to
notify a justice of mail with abolitionist
literature, and then to burn the mail. Any
postmaster who failed to notify a justice
of such literature was liable to be fined,
and if the addressee of the abolitionist
material had subscribed to it, knowing its
27
character, he was guilty of a crime.
These laws were constantly the subject
of discussion in Congress, and constituted
an important sectional irritant. Northern
members of Congress attacked them as
violating freedom of speech, while southerners defended them as essential to forestall slave revolts and a bloody massacre
of the white southerners. The spectre of
the massacre of the white population of
Haiti was an ever-present fear in the
South.
For example, members of Congress
from South Carolina declared that southern laws were a necessary means of self-

Sec. 2. Whosoever shall make use of language, in any public discourse, from the bar,
the bench, the stage, the pulpit, or in any place
whatsoever; or whosoever shall make use of
language in private discourses or conversations, or shall make use of signs or actions,
having a tendency to produce discontent among
the free colored population of this state, or to
excite insubordination among the slaves therein, or whosoever shall knowingly be instrumental in bringing into this state, any paper,
pamphlet or book, having such tendency as
aforesaid, shall on conviction thereof, before
any court of competent jurisdiction, suffer
imprisonment at hard labor, not less than three
years, nor more than twenty-one years, or
death, at the discretion of the court.
26 Ch. 198, §§ 26-27, [1860] Va. Code.
27 Id. § 28.

15
protection, enacted after the plot by
Denmark Vesey, a free Negro, and others,.
to burn the city of Charleston was discovered. 28 The Nat Turner revolt in Virginia, in which a number of white persons
were massacred, 29 undoubtedly influenced
the Virginia legislature to build a wall of
illiteracy between Negroes and abolitionist
literature. 30 Negroes were also forbidden
to be mail carriers in order to prevent
communications between them which
might lead to a servile insurrection. 31 As
Senator Jefferson Davis of Mississippi,
later President of the Confederacy, put it:
When men employ their time in writing
tracts, in publishing newspapers, to indoctrinate crime into the Negroes-to teach
them to commit arson and theft and
murder-then there is a reason growing out

of the crimes of our neighbors which imposes it upon us, as a duty of self-protection, to prevent the negroes from reading,
as the means of shutting out your unholy
work... that, I imagine, is the foundation

of all the objection which has existed to
32
their being taught to read.
The anti-slavery Republicans, in crit-

31st Cong., 1st Sess., app. 289
(1850) (Sen. Andrew P. Butler, D.-S.C.); CONG.
GLOBE, 30th Cong., 2d Sess. 418 (1849) (remarks of Rep. Robert B. Rhett and Rep. Isaac E.
Holmes, both South Carolina Democrats).
Reference to the CONGRESSIONAL GLOBE will
hereinafter be set forth by Congress, session,
page and year, viz: 31(1) GLOBE app. 289
28 CONG. GLOBE,

(1850).
29 22 ENCYCLOPEDIA BRITANNICA 628 (1960).
30 36(1) GLOBE 1680, 1685 (1860) (remarks of
Sen. James M. Mason, D.-Va.). See Commonwealth v. Douglass, 7 Am. St. Tri. 45 (Va.
1853).

31 38(1) GLOBE 838 (1864).
3236(1) GLOBE 1687 (1860).
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icizing these policies, linked the laws making the education of Negroes a crime with
33
other violations of freedom of speech.
Senator Charles Sumner of Massachusetts,
the egalitarian radical, early in his career
attacked the southern states for rifling the
34
mails to destroy anti-slavery publications.
His Republican colleague, after reading at
length from southern statutes which made
it a crime to teach Negroes to read and
write, criticized them severely as being uncivilized. 33 Another Republican senator
asserted that slavery "has excluded from
that territory free schools and those institutions of learning which are accessible to
the poor, and thus kept the people in comparative ignorance." He added that slavery

33 For example, Senator James Harlan, an Iowa
Republican, said:
And then another incident of this institution
is the suppression of the freedom of speech
and of the press, not only among these downtrodden people themselves but among the
white race. Slavery cannot exist where its
merits can be freely discussed; hence in the
slave States it becomes a crime to discuss its
claims for protection or the wisdom of its
continuance. Its continuance also requires the
perpetuity of the ignorance of its victims. It is
therefore made a felony to teach slaves to read
and write.
It also precludes the practical possibility of
maintaining schools for the education of those
of the white race who have not the means to
provide for their own mental culture. It consequently degrades the white as well as African
race.
38(1) GLOBE 1439 (1864).
34 33(1) GLOBE app. 1012 (1854).
35
He said:
The laws against the mental and moral instruction of the colored race are against the
precepts of Christianity. They smite civilization in the face; they dishonor man; they disgrace the country and the age.
36(1) GLOBE 1685 (1860).
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[l]t is written in the Constitution that Congress shall make no law abridging the freedom of speech or the freedom of the press.
Under that restriction, can Congress make
a law for the rendition of a citizen of the
United States for teaching a slave to read
in South Carolina, or publishing an article
against slavery therein contrary to the
40
statutes of that State?

"has shut up to them the liberty of speech
and the press." Referring particularly to
the slaves, he said that the slave states
have "forbidden their instruction, and
mocked them with the pretense she was
'30
christianizing them through suffering.
The desire of Negroes for education was
37
also noted.
These sentiments were well known to
Representative John A. Bingham, the radical Republican lawyer from Ohio who
drafted the privileges and immunities, due
process, and equal protection clauses of
the fourteenth amendment. As early as his
speech on Kansas in 1856, he denounced
the law of that territory which made it a
felony to express or publish any sentiment
calculated to induce slaves to escape as a
violation of freedom of speech and press
and therefore unconstitutional. 38 A year
later he advocated a policy "which dots
the land all over with public schools, and
thereby gives to the people the power of
knowledge." He pointed with pride to the
free states of the Northwest, with "their
free schools, their free thought, their free
press, their free labor, and their general
and all pervading intelligence.

'3 9

On the

eve of the Civil War, he rhetorically asked:

3638(1) GLOBE 1369 (1864) (remarks of Sen.
Daniel Clark, N.H.). See also the speech of
Representative James M. Ashley, an Ohio Republican, who said that slavery "has denied the
masses of poor white children within its power
the privilege of free schools, and made free
speech and a free press impossible within its
domain." 38(2) GLOBE 138 (1865).
37 38(2) GLOBE 288 (1865)
(remarks of Rep.
William D. Kelley, R.-Pa.).
3834(1) GLOBE app. 124 (1856).
39 34(3) GLOBE app. 140 (1857).

1I.

Protection of Freedmen

At the opening of the first session of the
thirty-ninth Congress in December, 1865,
radical Republican opinion was influenced
against the South by the widely distributed
report on the South written by Major General Carl Schurz. 41 This report declared
that "[t]he popular prejudice is almost as
bitterly set against the negro's having the
advantage of education as it was when the
negro was a slave."' 42 The report further
asserted that Negroes could only be educated under the protection of Union soldiers because otherwise their schools would
be burned and the teachers driven off. In
Louisiana, free colored residents paid a
considerable tax to support schools for
white children while no schools at all were
provided for their children. Southerners
felt that educated Negroes would not work
in the fields. 43 The report concluded that
unless Negroes were allowed to vote, they
44
would never be afforded an education.
On December 4, 1865, the opening day
of the first session of the thirty-ninth Con-

36(2) GLOBE app. 84 (1861).
S. EXEC. Doc. No. 2, 39th Cong., 1st Sess.
(1865).
42 Id. at 25.
43 Id. at 25-27.
44 Id. at 43.
40

41
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gress, Senator Sumner of Massachusetts
submitted a series of resolutions requiring
southern states to agree to certain conditions precedent to being restored to the
Union. One of these conditions was enfranchisement of Negroes, but this was not
45
adopted in the fourteenth amendment.
Another condition was "the organization
of an educational system for the equal
benefit of all without distinction of color
or race." 4 6 As noted further on, this condition was also not adopted. Sumner was
47
considered a wildly impractical individual
and a theorist 4s even by his fellow Republicans, and too ultra-radical to be placed
on the important Joint Committee on Reconstruction which was to report the four4 9
teenth amendment.

45 See Avins, Literacy Tests and the Fourteenth

Amendment: the Contemporary Understanding,
30 ALBANY L. REV. 229 (1966); Avins, Literacy
Tests, the Fourteenth Amendment, and District
of Columbia Voting: the Original Intent, 1965
WASH. U.L.Q. 429.
4639(1) GLOBE 2 (1865). Sumner urged the
Senate to follow the example of Russia which,
when it freed the serfs, gave them the right to
place their children in public schools. Id. at 91.
47 Representative George S. Boutwell, the Massachusetts radical on the Joint Committee on Reconstruction, later wrote: "Mr. Sumner ... was
not only not practical, he was unpractical and impractical. Nor did experience in affairs give him
an education in that particular. Of his long
career in the Senate only his speeches remain."
G. BOUTWELL, 1 REMINISCENCES OF SIXTY YEARS
IN PUBLIC AFFAIRS 227-28 (1902). He added:
"Sumner . . . was impractical in the affairs of
government to a degree that is incomprehensible
even to those who knew him." Id. at vol. 2, at 47.
4
sSee, e.g., 41(2) GLOBE 422, 1183 (1870).
49 Senator William P. Fessenden of Maine, who
was appointed Chairman of the Senate part of
the committee in Sumner's place, wrote his wife
just after Congress convened and the committee
had been appointed in December, 1865: "Mr.

While Sumner's ideas were too radical
for adoption, the Republicans in Congress
were alive to the need to educate Negroes.
Senator Henry Wilson of Massachusetts
said that a Negro should be able to "go
into the schools and educate himself and
his children." 5 Representative Bingham advocated an amendment to the Constitution
to assure everyone a right "to freedom of
conscience, to the culture and exercise of
all his faculties." 51 Another Republican
made reference to the southern laws which
prohibited teaching Negroes,5 2 in answer
to the argument of a Democratic representative that "they are but superficial
thinkers who imagine that the organic
differences of races can be obliterated by
53
the education of the schools.

Sumner was very anxious for the place, but
standing as he does before the country, and
committed to the most ultra views, even his
friends declined to support him, and almost to a
man fixed upon me." 2 FESSENDEN, THE LIFE
AND PUBLIC SERVICE OF WILLIAM PITT FESSEN-

DEN 20 (1907). For the erroneous view that
Sumner was an "insider," see Frank & Munro,
supra note 15, at 141.
50 39(1) GLOBE 111 (1865).
51 39(1) GLOBE 158 (1866).
52 Representative Glenni W. Scofield of Pennsylvania said:
The colored man has never exhibited equal
ability to be sure, but he has never had equal
opportunities. The forbidding statutes of the
South attest the capacity of the negro. If they
really believed his mind was so feeble, why
bind it with such heavy chains? If he was
incapable of learning, why prohibit it with the
penitentiary? Their theories proved he was
weak, but their legislation acknowledged he
was strong.
Id. at 180.
53 Id. at 178 (remarks of Rep. Benjamin M.
Boyer of Pennsylvania). But even Boyer said:
"It is our duty now to provide for his education,

SCHOOL SEGREGATION

AND

HISTORY REVISITED

Section 6 of the proposed Freedmen's
Bureau Bill, an act to enlarge the powers
of the Freedmen's Bureau established towards the close of the war to take care
of emancipated slaves and white southern
refugees,5 4 provided that the commissioner
of the bureau "shall provide or cause to
be erected suitable buildings for asylums
and schools." 55 Senator Thomas A. Hendricks, an Indiana Democrat, attacked this.
He pointed out that three million dollars,
or nearly one-quarter of the proposed appropriation for this bureau, was to go for
schools and asylums. He urged that establishing schools for freedmen and refugees
was not a proper occupation for military
officers. "6

Senator Lyman Trumbull of Illinois,
Chairman of the Judiciary Committee, and
author of the bill, took an opposite view.
He extolled the bureau for educating Negroes. 5 7 He also argued that the thirteenth

and to encourage and aid him in his efforts at
improvement." Id.
54 For a general history of this measure, see
Bickel, The Original Understanding and the
Segregation Decision, 69 HARV. L. REV. 1, 8-11
(1955); Tansill, Avins, Crutchfield & Colegrove,
The Fourteenth Amendment and Real Property

Rights, in
ING UNDER

THE

39(l) GLOBE
56 Id. at 316.
57

With the destruction of slavery necessarily
follows the destruction of the incidents to
slavery. When, slavery was abolished, slave
codes in its support were abolished also.
Those laws that ... did not allow him to
be educated, were all badges of servitude
made in the interest of slavery and as a
part of slavery. They never would have
been thought of or enacted anywhere but
for slavery, and when slavery falls they fall
also .... When slavery goes, all this system
of legislation, devised in the interest of
slavery and for the purpose of degrading
the colored race, of keeping the negro in
ignorance, of blotting out from his very
soul the light of reason, if that were possible, that he might not think, but know
only, like the ox, to labor, goes with it.
Now, our laws are to be enacted with a
view to educate, improve, enlighten, and
Christianize the negro . . .to teach him to
think and to reason .. .58
Republican members of the House of

Representatives also adverted to the same
"black laws." 59 One congressman, for ex-

OPEN OCCUPANCY VS. FORCED HousFOURTEENTH

AMENDMENT

68,

71-72 (Avins ed. 1963).
55

amendment conferred power on Congress
to invalidate those provisions of the slave
codes which restricted Negroes from being
educated. He said:

210 (1866).

Trumbull said:
The cheapest way by which you can save this
race from starvation and destruction is to
educate them. They will then soon become
self-sustaining. The report of the Freedmen's
Bureau shows that today more than seven
thousand black children are being taught in the
schools which have been established in the
South. We shall not long have to support any
of these blacks out of the public Treasury if

we educate and furnish them land upon which
they can make a living for themselves.
Id. at 322. See also id. at 940.
58 Id. at 322.
59 Representative John F. Farnsworth of Illinois
said:
So, too, a State may enact that a man shall
not exercise the elective franchise except he
can read and write, making that law apply
equally to the whites and blacks, and then may
also enact that a black man shall not learn to
read and write, exclude him from their schools,
and make it a penal offense to instruct or to
teach him, and thus prevent his qualifying to

15
ample, foresaw that southern states "may
require them to read and write, [to vote]
and yet keep alive the black code against
disseminating knowledge among them." 60
Another congressman, in urging continuation of the Freedmen's Bureau, said: "In
Maryland the schools which have been
established have been interrupted, and it
has been urged that according to the laws
of the State those schools must be closed." 6t
One of the radicals most ardently in
favor of education for both Negroes and
whites was Representative Ignatius Donnelly of Minnesota. 2 He delivered a
lengthy speech, complete with statistics,
attacking illiteracy, particularly in the
South, and urging that both freedmen and
white Southerners be taught to read and
write. 63 Donnelly observed that "it is not
necessary to demonstrate the importance
of education. ' 64 Indeed, he ascribed the
progress of the rebellion to the illiteracy
of the white southerners who were led
astray by their leaders. 65 He also delivered

exercise the elective franchise according to the
State law.

Id. at 383. To the same effect, see id. at 407
(remarks of Rep. Frederick A. Pike, R.-Me.).
601d. at 434 (remarks of Rep. Hamilton Ward,

R.-N.Y.).
61 Id. at 517 (remarks of Rep. Thomas D. Eliot,
R.-Mass.).
62Donnelly wanted to amend the Freedmen's
Bureau Bill to provide that "the Commissioner
may provide a common school education for all
refugees or freedmen who shall apply therefor."
Id. at 513.
63 Id.at 585-88.
64 Id. at 586.
65 Id. at 578-88. Donnelly urged: "We cannot
leave the population of the South, white or

black, in the condition they are now in. We
must educate them. When you destroy ignorance
you destroy disloyalty .
l..."
Id. at 587-88.
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a sharp attack on "black codes" passed by
southern states since the end of the war.
He pointed out that the Tennessee law
"provides that colored children shall not
be admitted into the same schools with
white children while it makes no provision
66
for their education in separate schools."
Donnelly charged that these "black codes"
were reducing freedmen to the condition
of slavery, that they meant a Negro "shall
not superintend the education of his children; neither will the State educate
them. '6' 7 He urged: "[l]et his intellect,
darkened by centuries of neglect, be illuminated by all the glorious lights of
education."6 8 Thus, Donnelly was enthusiastically in favor of education for Negroes, yet apparently was not opposed to
segregated schools.
The Democrats and conservatives took
a dimmer view of the activities of the
Freedmen's Bureau. One New York Democrat protested that "the only public
schools of Charleston formerly used for
the poor white children have been taken
possession of by the Freedmen's Bureau
for the black children." ' ," A Kentucky
Unionist, in attacking the bureau officials
of Charleston for taking possession of the
four schoolhouses and using them "for the

66 Id. at 589.
67

Id.

68 Id.

Donnelly added: "Educate him, and he
will himself see to it that common schools shall
forever continue among his people . . . . Universal education must go hand in hand with universal suffrage .... A thoroughly educated negro
population in the South means a white population forced into education through mere shame.
d. at 590.
.
..
6939(1) GLOBE app. 82 (1866) (remarks of
Rep. John W. Chanler).
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benefit of the colored people to the exclusion of the whites," pointed out that
"unless they mix up white children with
black, the white children can have no
chance in these schools for instruction."70
He obviously considered such desegregation too absurd to contemplate.
A Missouri Democrat said that since
the federal government did not educate
white persons, the Freedmen's Bureau
should not educate Negroes." Representative George S. Shanklin, a Kentucky
Democrat, predicted that the Freedmen's
Bureau would fill the colored schools with
politically-minded teachers who would
teach Negroes to hate white southerners
and to vote Republican. 72 He agreed that
it was necessary to educate Negroes, but
opposed a federal bureaucracy for this
purpose. He added that it ill became Donnelly to attack the South as illiterate and
73
uncivilized.

viously thought that education was different from "protection. '75 An Illinois
representative who acted with the Republicans took a similar view. He said
that the Freedmen's Bureau could not
operate in Illinois because the legislature
had "swept from our statute-books all those
odious black laws making discrimination
between the whites and the blacks.

' 76

Yet

Negroes were not admitted into public
schools in that state until 1874. 77 On the

other hand, an Ohio Republican advocated
continuation of the Freedmen's Bureau because southern "black codes" denied Negroes "the benefit of schools.

7 8

Representative Josiah B. Grinnell, an
Iowa Republican, advocated extension of
the Freedmen's Bureau to Kentucky. He
praised the bureau for educating 14,000
Negroes in that state, which he supposed
was more than all of the white school children in rural areas. However, he warned

A Republican replied that Negroes
"need schools and protection. ' 74 He ob75 See

Avins, The Equal "Protection" of the
Laws: The Original Understanding, 12 N.Y.L.F.

Id. at app. 71 (remarks of Rep. Lovell H.
Rousseau).
71 Id. at app. 64 (remarks of Rep. John Hogan).
Representative Michael C. Kerr, an Indiana
Democrat likewise said:
Any freedman or refugee may apply for a
common-school education, whether male or
female, young or old, octogenarian or infant,
and the Commissioner may provide it at the
expense of the country. What is a "commonschool education," and how long will it take
some negroes to acquire it? What will it ulti70

mately cost the people? . . . The whole sys-

tem is wrong.
39(1) GLOBE 626 (1866).
72 39(1) GLOBE 637 (1866).
73
Id.at 638.
74
Id.at 630 (remarks of Rep. John H. Hubbard
of Connecticut).

385 (1966).
76 39(1) GLOBE 633 (1866) (remarks of Rep.
Samuel W. Moulton). He was referring to 1865
Ill.
Pub. Laws 105.
77 Ch. 22, § 100, [1874] Il.Rev. Stat. 983. [1857]
Ill. Pub. Laws 259, provided that the public
school funds were to be apportioned according
to the number of white children in each district
(§ 16) and that school trustees were to refund
to colored persons the amount of school taxes
collected from them (§ 80). [1865] 11. Pub.
Laws 112, 113, also excluded Negroes. For a
discussion of the lack of schools for Negroes in
Illinois in 1866, see Report of the Supt. of Public
Instruction of 111. 28-29 (1865-66), ILL. Doc.
1867, vol. 1; Special Report of the U.S. Commissioner of Education, H. Ex. Doc., vol. 13,
no. 315, 41st Cong., 2d Sess. 342-43 (1871).
78 39(1) GLOBE 727 (1866)
(remarks of Rep.
Martin Welker).
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"that loyal teachers are closing their schools
.. . and that statute may now be enforced
which imprisoned a northern lady teacher
in a penitentiary many years for pointing
a negro to the north star."' 79 Grinnell said
that the freedmen and refugees of Kentucky were ignorant but had no schools.
He read a letter from General Howard
which declared that education was essential for freedmen but that the majority of
white people opposed education for Negroes, ostracised white teachers teaching
them, and tried to take their school buildings from them. 0 He also read from a
Quaker memorial which said that this society had established forty schools for Negroes in Maryland since emancipation, but
that "about one fourth have been, within
a few months, broken up; meeting and
schoolhouses have been burned, and teachers assaulted and driven away." 8' He observed:

791d. at 651.
80 Id.

81 Id. at 652. For additional material about the

destruction of schools for Negroes, see id. at
658, 2775. General C.W. Howard was quoted
as saying that "Existing theories concerning the
education of laborers and the prejudices against
the blacks, are such as absolutely to prevent the
establishment of schools for the freedmen, even
though the expenses be paid by the benevolent
associations of the North; and the many successful schools now in operation would be broken
up in most places on the withdrawal of the
Government agencies." Id. Howard also reported:
"The opposition to the efforts to educate the
colored people in Maryland is bitter and widespread. Teachers have been stoned and blackened
and indignation meetings held and resolutions
passed to drive them out. School-houses have
been burned; colored churches, too, have been
destroyed to prevent colored schools being
opened in them." Id. at 2777. Howard also reported that the criminal processes were so par-

And now they come to us from Maryland,
and all our States, asking protection for
their agents and schools. Their schoolhouses have been burned since the sitting
of this Congress, and so near to us that the
very flames of the conflagration might have
82
lighted up this Capitol.

Representative Thaddeus Stevens, the
Radical leader of the House 83 from Pennsylvania, then moved to add Donnelly's
amendment to the Freedmen's Bureau Bill
so that "the Commissioner may provide
a common school education for all refugees
'' s4
or freedmen who shall apply therefor.
Stevens, who had always been much interested in education, 5 was serving as Chairman on the part of the House of the Joint
Committee of Fifteen on Reconstruction. 6
However, his proposal, which embodied
other propositions in addition to the education clause, when offered as a substitute
for the bill proposed by the Committee on

tially administered as not to protect Negroes
from crimes committed by white persons. Id.
82 Id. at 652. For an additional reference to
school burning, see id. at 3170 (remarks of Rep.
William Windom, R.-Minn.).
83 Representative George S. Boutwell, a Massachusetts Radical and fellow member of the Joint
Committee on Reconstruction, said of him: "Mr.
Stevens was a tyrant in his rule as leader of the
House. He was at once able, bold, and unscrupulous." 2 G. BOUTWELL, REMINISCENCES
SIXTY YEARS IN PUBLIC AFFAIRS 10 (1902).
84 Id. at 654-55.

OF

8* He was the saviour of free public schools in
Pennsylvania. See E.B. CALLENDER, THADDEUS

STEVENS,

COMMONER

31-33, 150

(1882);

S.

MCCALL, THADDEUS STEVENS 34-45 (1899); A.
MILLER, THADDEUS STEVENS 58-65 (1939); J.
WOODBURN, THE LIFE OF THADDEUS STEVENS

41-54 (1913); T.
105-23 (1937).
8639(1)

GLOBE

GLOBE 46 (1865).

WOODLEY, GREAT

2286, 2459

(1866);

LEVELER
39(1)
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Freedmen, lost by a vote of 126 to 37. 87
Even the majority of the Republicans voted
against it.
Somewhat later in the session Stevens
tried again to insure the education of freedmen. In a bill to make appropriations for
the Freedmen's Bureau,"" which Stevens
moved, an item was set forth for three
million dollars for sites for schoolhouses
and asylums. When this amount was objected to as "steep," Stevens pointed out
that many freedmen's schools had been
built on abandoned land which was later
returned to the former owners, making it
necessary to purchase new school sites.
Stevens declared that "they have never had
half the number of school-houses they
should have had for the purpose of accommodating even the present number of
scholars." 8 9 However, he amended the provision to use the money for buildings as
well as sites. 90
Representative Thomas D. Eliot, a Massachusetts Radical who supported Stevens,
said that so far no government money had
been spent for school sites or buildings,
but because the abandoned buildings were
returned to prior owners, unless new buildings were purchased 125,000 white and
black children would have no school buildings. He added that "there are a great
many scholars, children of white people,
who are instructed as well as the children
of freedmen." 91

Representative John W. Chanler, a New
York Democrat, challenged Eliot's position. He did not believe that if schools
erected for white children were returned
to their white owners, the white children
would be kept out of school, nor did he
believe that the bill was necessary to educate white children or that the bureau was
educating them. In response to a further
remark of Chanler that the schools were
"now used for white and black children,"
the following colloquy occurred:
Mr. Eliot. . . . I have not said that the
white children of the South were educated
with the black children. I have said no
such thing. Nor have I stated anything
from which such an inference could be
drawn. What I said was simply this: that
in conducting the affairs of the bureau,
education has been given to the children of
refugees as well as to the children of freedmen. And this: that where a school-house
which has been used, or another building
which has been used for the education,
tinder the administration of the bureau, of
freedmen's children and of white children,
shall have been taken from the bureau,
that school would be broken up unless the
Government interposed.
Mr. Eldridge. I certainly understood the
gentleman to say that the white and black
children were educated together.
Mr. Eliot. Well, I hope I have put it
right now. I did not mean any such thing
as that.

There is no school the expenses of which
have been born by the Government. It has
688 (1866).
S8 H.R. No. 545, 39th Cong., 1st Sess. (1867);
8739(1)

GLOBE

39(1) GLOBE 2316 (1866).
89 39(l) GLOBE 2316 (1866).
90 Id.
91 Id. at 2317. Eliot explained:

never paid for any tuition. All the expenses
of tuition have been defrayed by benevolent
associations of the North and West. There are
some thirteen or fourteen hundred teachers
employed, and there are some ninety to one
hundred thousand scholars.
Id.
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Mr. Eldridge. That is not the fact, then?

Mr. Eliot. I do not know anything about
it.92

Chanler also alleged that Eliot had said
that "these school-houses, which were
built by the people of the South for the
education of the white children, were at
one time taken by the Government away
from the white children and that black
children were put into these school-houses
which were intended by the southern peo9' 3
ple for the education of white children. 1
Chanler charged that the proposed appropriation was designed to build more schools
for Negroes in addition to those taken from
whites. He objected to robbing them of
their schools and taxing them besides.
However, Eliot denied that the schools had
94
been taken from the white children.
Stevens, in closing, moved to reduce the
appropriation from $3 million to $500,000.
He was afraid that some Republicans still
hated Negroes because "there has been
much more objection than I anticipated
on this side of the House to educating
those poor people."" 5 When asked by an
Illinois Democrat "under what part of the
Constitution he thinks Congress derives
the power to build school-houses and educate the people of the South, taxing my
constituents and his to pay the expense,"9 6
Stevens replied: "Under the law of nations,
which is a part of the Constitution, and
enables us to govern conquered prov-

92

Id.

93Id. at 2318.
94 Id.

95 Id.
96 Id. (remarks of Rep. Lewis W. Ross).

inces. ' '07 The bill then passed the House
by the largely party-line vote of 79 yea
to 41 nay."" However, no action was taken
on it by the Senate.
Eliot also introduced another bill to continue the Freedmen's Bureau for two more
years, 99 and explained the differences between the new bill and the one previously
vetoed by President Andrew Johnson. One
of the differences was that the present bill
contained more restrictive educational provisions than the former bill, although it
still authorized the bureau to acquire buildings for school purposes. 100 He quoted

7 Id.

98 d.at 2318-19.
99

H.R. No. 613, 39th Cong., Ist Sess. (1867);
39(1) GLO3E 2743 (1866).
100 Eliot said:

The seventh section very materially changes
the former law which authorized the purchase
of sites, and the erection of buildings for
schools, and the carrying on of those schools;
and it was made a subject of comment that
the United States ought not to educate. It will
be seen upon an examination of this section
that all that it is proposed to do here is to
procure buildings for the schools. The Commissioner is authorized to cooperate with private benevolent associations of citizens, and
to provide proper sites and buildings, for purposes of education, whenever such associations
shall, without cost to the Government, provide
suitable teachers and means of instruction, and
he shall furnish such protection as may be
required for the conduct of such schools, and
the property shall remain the property of the
United States until sales are authorized by
law. It will be seen that the object of this
section is to provide school-houses and protect
those school-houses, while the schools themselves are conducted by associations of benevolent individuals from the North and West, or
from any part of the country where associations are formed for purposes of education.
I can hardly imagine that any gentleman can
object to a provision of that kind. It is per-
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from a letter to the effect that when federal protection was withdrawn the schools
for Negroes were burned and their teachers driven off by threats.""
Representative Glenni W. Scofield, a
Pennsylvania Republican, wanted to restrict the Freedmen's Bureau to protecting
schools, and nothing more.102 However, he
subsequently modified his amendment to
allow the bureau temporarily to lease
buildings, to be occupied by teachers to
be furnished by private charitable organizations engaged in teaching freedmen,
instead of buying sites and erecting their
own buildings. His amendment, as finally
adopted by the House, read:

fectly plain that education cannot be secured
to these freedmen unless the Government, for
the present, shall protect the buildings in which
the schools are conducted. It is needless that
I should occupy time in efforts to prove that
proposition.
39(1) GLOBE 2773 (1866).
101 Id. at 2775. See also the remark by Representative George S. Boutwell, a Massachusetts
radical, that Negroes "are establishing everywhere schools ..
" Id. at 3977.
102 Id. at 2809. He said:
I move to amend the seventh section of the
bill by striking out the following words"And shall provide proper sites and buildings for purposes of education whenever such
association shall, without cost to the Government, provide suitable teachers and means of
instruction, and he shall furnish such protection as may be required for the safe conduct
of such schools. And said property shall be
and remain the property of the United States
until sales thereof shall be authorized by
law-"
And inserting in lieu thereof the words "and
afford them all proper protection." The amendment simply strikes out that portion of the
section which authorizes the purchase of buildings for school-houses.

Whereas we recognize the necessity and
duty resting upon the Government, and resulting from the conditions of freedom, of
aiding freedmen to receive that needful
education which oppressive prejudices, laws,
and customs denied them when held in
slavery: Therefore,
Be it further enacted, That the Commissioner of this bureau shall at all times
cooperate with private benevolent associations of citizens in aid of freedmen, and
with agents and teachers, duly accredited
and appointed by them, and shall hire or
provide by lease buildings for purposes of
education whenever such association shall,
without cost to the Government, provide
suitable teachers and means of instruction,
and he shall furnish such protection as may
be required for the safe conduct of such
schools.' 03

On May 29, 1866, the House passed this
bill by a vote of 96 yea to 32 nay, on
party lines.104 This was just two weeks
before final passage by the House of the
fourteenth amendment.105
Some extensive amendments to the bill
were reported in the Senate by Senator
Henry Wilson of Massachusetts. 10 6 These
amendments were contained in the final
law. Section 8 directed that certain lands
in South Carolina be sold by tax commissioners and that the net proceeds be invested in United States bonds, with the
interest going to support schools in certain
parishes "without distinction of color or
race."'10 7 Under Wilson's prior explanation

Id. at 2877-78. This became section 13 of the
Act. See 14 Stat. 176 (1866).
10439(1) GLOBE 2878 (1866).
10lId. at 3148-49.
103

106 Id. at 3071.
107

Id. at 3409.
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of a District of Columbia bill, this would
have permitted segregated schools.108 Wilson also provided in section 120 that the
bureau might seize, hold, use, lease, or sell
confederate real property, and
use the same or appropriate the proceeds
derived therefrom to the education of the
freed people; and whenever the bureau
shall cease to exist, such of said so-called
confederate states as shall have made provision for the education of their citizens
without distinction of color shall receive
the sum remaining unexpended of such
sales or rentals, which shall be distributed
among said states for educational purposes
in proportion to their population. 09
Wilson explained the desirability of
selling certain lands acquired by tax sales
in South Carolina for a school fund for
the residents of the area. He also explained
that at the close of the war the army seized
large amounts of property owned by the
Confederate Government, and he wanted
to use this for school purposes. 1 0 With
"
that, the Senate passed the bill.11
'
After a conference, of which Bingham
was a member, the House considered the
report further." 2 Eliot explained that the
Senate had made a more restrictive provision for education in respect to the use
of certain South Carolina lands than the
House had done. The bill again passed
the House on party lines."'1 The President

1969

vetoed the bill but it was passed over his
veto.,"
While no appropriation was made in the
first session of the thirty-ninth Congress
for educational purposes for this bureau,
in the following session such an appropriation was contained in the army appropriation bill which was in Stevens' charge."'I
A motion was made to strike out the bureau's appropriation, including $25,000 for
school superintendents, but there was no
116
separate vote on this motion.
A report of the House Committee on
Freedmen's Affairs brought to Congress'
attention the enthusiasm for education
among the Negroes, and the opposition to
their education among a large number of
white persons, including government officials. This report set forth the progress
being made in educating colored children,
and the willingness of southern Negroes,
even when poor, to be taxed for education. The report concluded that unless the
Freedmen's Bureau or military power of
the United States Army protected these
schools, the southern whites would continue to persecute teachers of Negroes,
drive them out of the South, and burn
17
down their schoolhouses.
In 1868, Eliot introduced a bill to continue the Freedmen's Bureau for one year,
1-141d. at 3838-39,

3842, 3849-51; Act of July

16, 1866, 14 Stat. 173.
115 H.R. No. 1126, 39th Cong., 2d Sess. (1867).
10S Id. at 708-09.
109 Id. at 3409-10.

10 Id. at 3410-11.
]I Id. at
112 Id. at
curred in
tee. Id. at
113

3413.
3465, 3502, 3561. The Senate conthe report of the conference commit3524.

Id. at 3562.

11639(2) GLOBE 1353,

1404 (1867).

117 H.R. REP. No. 30, 40th Cong., 2d Sess. 2025 (1868). The report had observed: "Slaves,
however, in city or country could only learn by
stealth, and in most of the States high penalties
were prescribed by law for teaching them." Id.
at 20. 118 H.R. No. 598, 40th Cong., 2d Sess.
(1868); 40(2) GLOBE 890 (1968).
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except in those reconstructed states which
had been readmitted to representation in
Congress.11 The bill, however, permitted
the further continuance of the bureau's
educational functions.1"" Eliot pointed out
that out of the $1,561,602 spent by the
bureau from the proceeds of abandoned
rebel property, about one quarter, or
$392,526, had been expended for educational purposes. 120 He remarked that bureau officials had worked to introduce and
sustain schools for freedmen, in cooperation with northern charitable organizations,
which had sent teachers and supplies to
the South.' 2 1 Eliot reported that if the
bureau were abolished
there is no doubt at all that schools would
be abolished ....

There are now 238,342

scholars receiving instruction in these
schools. The teachers are chiefly supplied
and paid by northern and western benevolent associations. The school-houses are
mainly built from private funds of freed-

men and contributions from loyal men.
School-houses are in some places rented
and everywhere protected by the Government, and it is this protection which is
needed and without which they cannot be
122
continued.

Eliot read several letters to the effect that
maintainence of the schools depended on
bureau protection, that where the bureau
was withdrawn southern whites compelled
teachers to cease teaching and to leave by
threats and by violence, and that threats
and violence were used against Negroes
to force them to withdraw their children
from school.' 23 His stress on the educational work of the bureau led one Democrat to contend that this was the principal
ground urged for its continuance.1 24 The
House then passed the bill largely on
25
party lines.1
The bill was amended in the Senate to
permit the bureau to sell them the school
buildings being used by charitable orga-

I's H.R. REP. No. 598, 40th Cong., 2d Sess. 20-

25 (1868); 40(2) GLOBE 890 (1868).
119 The bill contained the following provisions:

That the educational division of said bureau
shall not be affected or in any way interfered
with until such State shall have made suitable
provision for the education of the children of
freedmen within said State.
That unexpended balances in the hands of
the Commissioner, not required otherwise for
the due execution of the law, may be, in the
discretion of the Commissioner, applied for
the education of freedmen and refugees, subject to the provision of laws applicable thereto.
40(2) GLOBE 1793 (1868).
120 Id. at 1814.
121 Id. at 1815. Eliot adverted to the duties of
the school division, "arranging for records of all
schools, for regular reports, for needful regulations, and protection of white and colored children." Id. at 1816.

122
12a

Id.
Id. at 1816-17. A letter from the Superinten-

dent of Education in Little Rock, Arkansas,

stated:
The bureau is the only agency here through
which the freedmen have been supplied with
educational advantages; and should that agency
be withdrawn it is confidently believed that
the number of schools now maintained by the
educational aid societies of the North would
be diminished fifty per cent within the next
ninety days. As a rule we have good schools
only within the jurisdiction of good bureau
agents. .

.

. In counties where there are no

agents there are no schools. To this rule there
are but very few exceptions.
Id. at 1816.
12- Id. at 1995 (remark of Rep. Fernando Wood
of New York).
125 Id. at 1998.
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nizations for education of freedmen. 126
Senator Wilson explained that there were
3,700 freedmen's schools with 240,000
pupils being supported by charitable contributions from the North, and that most
of the education of freedmen was carried
on in this fashion. He said that it would
be better to sell the school buildings to
organizations using them for educational
purposes than to sell them to a capitalist
who would tear down the buildings and
eliminate the schools. 127 The House con28
curred in this amendment.
Shortly thereafter, however, a bill was
passed to discontinue the bureau.' 29 However, the educational department of the
bureau was continued. 130 In response to
an objection to this made by a Democrat, 3' letters once again were read to
the House showing southern violence
32
against teachers of freedmen.'

126/d. at 2769.
127.d at 2770. Wilson further remarked:
To the cause of education the bureau has been
of infinite value. Acting in cooperation with
societies and humane persons in the loyal
states, it has aided in organizing 3,700 schools,
in which are taught 238,000 scholars. It is believed that more than half a million of freedmen have been taught to read. Such results
must be gratifying to every generous and
patriotic mind.
Id. at 3057.
128 Id. at 3310. See Act of July 6, 1868, ch. 135,
§ 2, 15 Stat. 83.
129 S.REP'. No. 567, 40th Cong., 2d Sess. (1868);
40(2) GLOBE 3956, 4007 (1868), Act of July
25, 1868, ch. 245, 15 Stat. 193.
13640(2) GLOBE 3955 (1868) (remarks of Sen.
Samuel C. Pomeroy, R.-Kansas). See also 41(2)
(remarks of Rep. Thomas
GLOBE 2317 (1870)
W. McNeely, D.-Ill.); id. at 2321 (remarks of
kep'Wflliam Lawrence, R.-Ohio).
13140(2) GLOBE 4004 (1868) (remarks of Rep.
James Brooks of New York),
132 1d.

at 4006.
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HI. Civil Rights and the
Fourteenth Amendment
In introducing the Civil Rights Act of
1866,133 which was to become the forerunner of the first section of the fourteenth amendment,134 Senator Trumbull,
Chairman of the Judiciary Committee, declared that its purpose was to secure the
privileges and immunities of citizens to
the newly-freed slaves. 135 This required
nullification of the old slave codes. Thus,
Trumbull remarked: "The statutes of South
Carolina make it a highly penal offense
for any person, white or colored, to teach
slaves; and similar provisions are to be
found running through all the statutes of
the late slaveholding States. 1 36 He concluded: "A law that does not allow a colored person . . . to teach, does not allow

him to preach, is certainly a law in violation of the rights of a freeman, and being
'137
so may properly be declared void.
That these southern laws which prohibited the education of Negroes were inconsistent with prevailing notions of the
privileges of citizenship does not seem disputable. The Chief Justice of Connecticut
had upheld one such law in that state on
the ground that Negroes were not citizens
and were therefore not entitled to the
privileges of citizenship.' 38 It was Trum-

133 14 Stat. 27 (1866).

134 For a general review of this legislation, see
A. AvINS, THE RECONSTRUCTION AMENDMENTS'

DEBATES vi-xii (1967).
135 39(1) GLOBE 474 (1866). For a detailed dis-

cussion of the theory behind this bill, see Avins,
The Civil Rights Act of 1866, The Civil Rights
Act of 1966, and the Right to Buy Property, 40
So. CAL. L. REV. 274, 292-304 (1967).
136 39(1) GLOBE 474 (1866).
137

Id. at 475.

138 Crandall v. State, 10 Conn. 339 (1834). See
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bull's purpose, in making them citizens,
to overturn decisions such as that one.
Other Republicans were equally aware
that the newly-freed slaves had "been kept
in ignorance all their lives . . .more or
less forbidden to acquire information,"' 139
and that they needed education. 140 But
beyond overturning the slave code laws
prohibiting their education, the Republicans
in Congress took no affirmative measures
to secure them an education during this
session.
This appears quite clear from House
debate on the Civil Rights Bill.
This bill was introduced in a lengthy
speech by Representative James F. Wilson
of Iowa, Chairman of the House Judiciary
Committee. 14 1 During the course of his
introductory remarks, Wilson said of the
bill:
It provides for the equality of citizens of
the United States in the enjoyment of "civil
rights and immunities." What do these

the discussion of this case in 39(1) GLOBE 3213
(1866) (remarks of Rep. William E. Niblack,
D.-Ind.).
13939(1) GLOBE 704 (1866) (remarks of Senator William P. Fessenden, R.-Me., Chairman on
the part of the Senate of the Joint Committee on
Reconstruction). See also id. at 3438 (remarks
of Sen. Waitman T. Willey, R.-W. Va.).
Representative Daniel Morris, a New York
Republican said: "But it is alleged the black man
is ignorant, unfit for citizenship. Grant it. But
who made him so? Who robbed him of his earnings and then barred the school-house?" 39(1)
GLOBE 2691 (1866).
140 39(1) GLOBE app. 122 (1866) (remarks of
Sen. John B. Henderson, R.-Mo.). Henderson
said that "in the 'black codes' the South denied
him [the freedman] the means of education."
39(1) GLOBE 3034 (1866).
1411d. at 1115-20.

terms mean? Do they mean that in all things,
civil, social, political, all citizens without
distinction of race, or color, shall be equal?
By no means can they be so construed....
Nor do they mean that all citizens shall sit
on the juries, or that their children shall
attend the same schools. These are not civil
rights or immunities. .

.

. What are civil

rights? I understand civil rights to be
simply the absolute rights of individuals,
such as "The right of personal security, the
right of personal liberty, and the right to
14 2
acquire and enjoy property."'

One Democratic opponent of the bill
indicated that it did in fact cover school
segregation statutes . 43 An Indiana Democrat, although avowedly in favor of education for Negro children, opposed the bill
on the ground that Congress had no constitutional power to pass it under the
thirteenth amendment. He asked rhetorically whether it was either slavery or
involuntary servitude "to deny to children
of free negroes or mulattoes, on the like
account [of race and color], the privilege
of attending the common schools of a State

Id. at 1117.
Representative Andrew J. Rogers of New
Jersey said:
In the State of Pennsylvania there is a discrimination made between the schools for white
children and the schools for black. The laws
there provide that certain schools shall be set
apart for black persons, and certain schools
shall be set apart for white persons. Now, if
this Congress has a right, by such a bill as
this to enter the sovereign domain of a State
and interfere with these statutes and the local
142
143

regulations of a State ....

Id.at 1121. For the Pennsylvania statute referred
to, see Act of May 8, 1854, art. 6, § 24, P.L.
622, Brightley's Digest of Pa. Laws 171 (9th
ed. 1862). See also Kaine v. Commonwealth,
101 Pa. 490 (1882); Commonwealth ex rel.
Brown v. Williamson, 10 Phila. 490 (Pa. 1873).

15 CATHOLIC

with the children of white men?"' 44 He
pointed out that under Indiana law only
white children were admitted to the public
schools, 145 and argued that the bill would
overturn this law.' 46 A moderate Repub-

lican from Ohio, Representative Columbus
Delano, who likewise opposed the bill,
suggested that it would have overturned the
ante-bellum laws of that state which ex147
cluded Negroes from the school fund.
While these laws had been modified to

144 39(1) GLOBE 1268 (1866) (remarks of Rep.
Michael C. Kerr).
145 See Draper v, Cambridge, 20 Ind. 268
(1863); Lewis v. Henley, 2 Ind. (2 Cart.) 332

(1850).
146 Kerr said:
Again, the constitution of Indiana has dedicated a munificent fund to the support of
common schools for the education of the children of the State. But negro and mulatto children are by law excluded from those schools.
Negroes and mulattoes are exempt by law
from school tax. They are denied a civil right,
on account of race and color, and are granted
an immunity (from school taxation) but are
taxed for all other purposes. Now, a negro or
mulatto takes his child to the common schoolhouse and demands of the teacher that it be
admitted to the school and taught as the white
children are, which is refused. The teacher
then becomes a wrong-doer and is liable to
the same punishments, to be administered in
the same way; because all the persons referred
to would be acting under color of some law,
statute, ordinance, regulation or custom.
39(1) GLOBE 1271 (1866).
147
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provide a "separate-but-equal" education
for Negroes, 148 they were of sufficiently
recent vintage to be fresh in the minds of
149
members of Congress.
In reply, Wilson addressed himself exclusively to the attacks on the bill made by
Representative Delano and Bingham. 150
Referring to the latter, Wilson declared
that "this bill refers to those rights which
belong to men as citizens of the United
States and none other; and when he talks
of setting aside the school laws and the
jury laws and franchise laws of the States
by the bill now under consideration, he
steps beyond what he must know to be the
rule of construction which must apply here,
and as the result of which this bill can only
relate to matters within the control of
Congress."' 8 1 As the person in charge of
the bill in the House, Wilson's views were
15 2
of controlling importance.
In the debate on the fourteenth amendment itself, the Republicans had almost
nothing to say in respect to schools. Bingham's opening and closing speeches on the
original draft of the first section did not
mention schools at all.' 5 3 Indeed, Bingham

declared that "under no possible interpretation can it [the amendment] ever be
made to operate in the State of New York
while she occupies her present proud posi-

He said:

We once had in the State of Ohio a law excluding the black population from any participation in the public schools or in the funds
raised for the support of those schools. That
law did not, of course, place the black population upon an equal footing with the white, and
would, therefore, under the terms of this bill
be void, and those attempting to execute it
would be subjected to punishment by fine or
imprisonment.
39(1) GLOBE app. 158 (1866).

14
14

8 See State v. McCann, 21 Ohio St. 198 (1872).
9 See Van Camp v. Board of Educ., 9 Ohio St.

406 (1859).

See also Williams v. Directors of

School Dist. No. 6, Wright 579 (Ohio 1834).
15039(1) GLOBE 1291-93, app. 156-59 (1866).
151 39(1) GLOBE 1294 (1866).

152 See Duplex Printing Press Co. v. Deering,
254 U.S. 443, 474-75 (1921).
15339(1) GLOBE 1034, 1088-94 (1866).
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tion."' 4 At the time, New York schools
were segregated.' 15Thaddeus Stevens likewise said nothing
about schools in introducing the fourteenth
amendment to the House of Representatives and in his closing remarks.15 6 Considering his long-standing interest in education, ' -1 this would have been remarkable
if the amendment had related to schools.
Senator Jacob M. Howard, a Michigan
Republican, who introduced the fourteenth
amendment into the Senate on behalf of
the Joint Committee on Reconstruction,
likewise said nothing about schools in his
58
lengthy speech.'
Indeed, the only Republican who discussed schools at all in relation to the fourteenth amendment was Senator Timothy 0.
Howe of Wisconsin. Howe, a Radical, related that Florida had passed a statute to
educate its colored population.1 59 All adult
Negro males were taxed one dollar a head,
which he estimated would create a fund of
about $12,000. However, out of this a state
superintendent of colored schools was to
get a salary of $2,000 and county superintendents were to get a total of $7,800
leaving only $2,200 to pay teachers. Moreover, teachers had to pay license fees, and
could only teach as long as the superintendent permitted them to do so. Students had
to get the superintendent's permission to

154

Id. at 1065.

155Title 10, ch. 555, 1281, [1864] N.Y. Laws.
See Dallas v. Fosdick, 40 How. Prac. 249 (N.Y.
Sup. Ct. 1869).
156 39(1) GLOBE 2286, 2459-60, 2544 (1866).
157 See note 85 supra.
158

39(1)

GLOBE

go to school. Howe contrasted this with
schools for white children, which were
funded by a tax on all property, whether
owned by white persons or Negroes. He
favored the fourteenth amendment to overturn such laws.1 6"
In this case, Howe's objection was not
to school segregation or even to unequal
schools for Negroes as much as it was to a
plain case of discriminatory taxation; for
not only were Negroes taxed for white
schools as well as for their own schools,
while white persons had only to pay a general tax for white schools, but in addition
the tax raised for Negro education was
deliberately squandered. This statute so
impressed Senator Howe that he was able
to recite it from memory four years later.
He urged that
in any well-regulated community where
there exists even a rudimental sense of
what justice and honesty require, every
man employed in the framing or enacting
of such a statute as that should be sent to
the State prison for getting money under
false pretenses. Levying $12,000 on poverty in the name of education of the
colored race, and appropriating $9,400 of
it to pay white superintendents for disbursing the money.' 6 '
Three of the opposition members of
Congress, during the course of lengthy
attacks against Republican reconstruction
measures, suggested that state school segregation laws might be overturned by them.
One Pennsylvania Democrat charged generally that the Radicals demanded that
Negro children be allowed "to attend the

2764-67 (1866).

159 Howe referred to ch. 1475, [1865] Fla. Laws
39; ch. 1486, [1866] Fla. Laws.

160 39(1) GLOBE app. 219 (1866).
16141(2) GLOBE 2611 (1870).

15
same schools with white children, and to
sit side by side with them."'1 62 This charge
was made during the course of a lengthy
harangue on Negro inferiority which attempted to prove, inter alia, that Negroes
163
were savages and cannibals by nature.
It is not surprising that nobody answered
this.
A conservative Republican supporter of
the President, Senator Edgar Cowan of
Pennsylvania, suggested that the Civil
Rights Bill would abolish school segregation. 164 As previously noted, the bill's
manager in the House repeatedly denied
this charge. While no specific denial was
made in the Senate, a little further on in
Cowan's catalogue of charges against the
bill, Senator William P. Fessenden, Chairman of the Senate part of the Joint Committee on Reconstruction, declared that
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another alleged effect of the bill was in
Cowan's imagination only."',
Finally, a minority member of the Joint
Committee on Reconstruction, Representative Andrew J. Rogers, a New Jersey Democrat, alleged that the original draft of the
first section of the fourteenth amendment
would have overturned Pennsylvania's
school segregation law. 166 He had made
the same allegation about the Civil Rights
Bill. 16'7 Neither allegation was answered
specifically by the majority. But the tenor
of his speeches was such as to invite ridicule rather than reasoned rebuttal. 168 His
broadsides were so sweeping and so obviously wide of the mark as to contain their
own inherent refutation. Bingham certainly
appears to have thought so. 1 69 Another Republican lawyer described Rogers' speech

165 Id.
39(1) GLOBE 541 (1866)
John L. Dawson).
163 Id. at 541-42.
162

164

(remarks of Rep.

Cowan said:

Now, as I understand the meaning and intent of this bill, it is that there shall be no
discrimination made between the inhabitants
of the several States of this Union, none in
any way. In Pennsylvania, for the greater
convenience of the people, and for the greater
convenience, I may say, of both classes of the
people, in certain districts the Legislature has
provided schools for the colored children, has
discriminated as between the two classes of
children. We put the African children in this
school-house and the white children over in
that school-house, and educate them there as
we best can. Is this amendment to the Constitution of the United States abolishing slavery
to break up that system which Pennsylvania
has adopted for the education of her white and
colored children? Are the school directors who
carry out that law and who make this distinction between these classes of children to be
punished for a violation of this statute of the
United States? To me it is monstrous.
Id. at 500.

166

Rogers argued:

In the State of Pennsylvania there are laws
which make a distinction with regard to the
schooling of white children and the schooling
of black children. It is provided that certain
schools shall be designated and set apart for
white children, and certain other schools designated and set apart for black children. Under
this amendment, Congress would have power
to compel the State to provide for white
children and black children to attend the same
school, upon the principle that all the people
in the several States shall have equal protection in all the rights of life, liberty, and property, and all the privileges and immunities of
citizens in the several States.
39(1) GLOBE app. 134 (1866).
167 See note 143 supra. It should be noted that
Rogers favored the intellectual progress of black
people. He said: "Negroes should have the channels of education opened to them by the States.
." 39(1) GLOBE app. 134 (1866).
168See, e.g., 39(1) GLOBE 1066 (1866), where
Representative Hiram Price, an Iowa Republican, ridiculed Rogers' invocation of the founding fathers.
169 See id. at 1089.
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against the Civil Rights Bill as "general
denunciation and general assault of the
170
bill . . . not entitled to much weight.'
Five years later Representative James A.
Garfield of Ohio, later to be the President,
characterized Rogers' speeches as "general
and sweeping charges, not sustained even
by specific statement."' 7 ' Indeed, even experienced Democrats disassociated themselves from Rogers' utterances.172

vote schools would be provided for them
so they would become intelligent voters,
but, if such a test were imposed, southern
communities would keep them in ignorance
to disfranchise them. 17 5 Senator Henry S.
Lane, an Indiana Republican, specifically
referred to southern laws making it an
offense to teach Negroes to read and write
as a reason for not imposing literacy
76
tests.'

In sum, these isolated arguments that
school segregation laws would be overturned, made by opponents of the measures
in question, are valueless as guides to the
meaning of the fourteenth amendment.
They were made as political bombast
only. 173 It is clear that such was not the
design of the framers.

On March 11, 1867, Senator Sumner of
Massachusetts introduced a resolution on
reconstruction to require the new southern
state governments to accord universal education and "free schools open to all without any distinction of caste."'1 77 But the
proposed resolution did not specifically require integration in schools, 7 8 although

IV. Early Reconstruction Measures
17539(2)

The question of education, particularly
for Negroes, was a constant factor in the
debates during the early reconstruction period. For example, during debate in the
Senate on the bill to allow Negroes to vote
in the District of Columbia, several Republicans opposed a literacy test. 174 They
argued that if Negroes were allowed to

Id. at 1123 (remarks of Rep. Burton C. Cook
of Illinois).
17142(l) GLOBE app. 151 (1871).
172 See, e.g., 39(1)
GLOBE 1034 (1866)
(remarks of Rep. Samuel J. Randall, Pa.).
173 See Schwegmann v. Calvert Corp., 341 U.S.
384, 394 (1950): "The fears and doubts of the
opposition are no authoritative guide to the construction of legislation. It is the sponsors that we
look to when the meaning of the statutory words
is in doubt."
170

See generally Avins, Literacy Tests, the Fourteenth Amendment, and District of Columbia
Voting: the Original Intent, 1965 WASH. U.L.Q.
429, 454-61.
174

GLOBE

103-04 (1867)

(remarks of

Senators Frederick T. Frelinghuysen of New
Jersey and Henry Wilson of Massachusetts).
Wilson adverted to the burning of Negro schools
in Maryland, Virginia, and other southern states,
and said that it was necessary to give Negroes
the right to vote, so that their schools will be
protected.
176

Lane said:

For the last two hundred years it has been
impossible for these poor slaves to educate
themselves. Under the laws of many of the
States is has been a penal offense to teach
them their letters, and to read the Gospel of
eternal truth and to teach them to read it has
been a penitentiary offense. These poor people
have hitherto had no opportunity of education,
no opportunity of learning ...
Id. at 106.
17740(1) GLOBE 50 (1867).
178 The resolution read:
As the education of the people is essential
to the national welfare, and especially to the
development of those principles of justice and
morality which constitute the foundation of
republican government, and as, according to
the census, an immense proportion of the
people in the rebel States, without distinction
of color, cannot read and write, therefore

15
Sumner himself had long advocated such a
policy.'7 9
Senator John Sherman, an Ohio Republican, declared that in theory Sumner's
amendment was right; schools should be
established for both white and Negro
children. But he asked who was going to
pay for them. He pointed out that the
federal government had never before
created an educational system, and that
there was no assurance that southern states,
in their prostrate economic condition, had
the funds. He was dubious about making
establishment of a school system a condition of reconstruction. 8 0
Senator Oliver P. Morton, an Indiana
Republican, seconded Sumner's ideas. He
declared that widespread illiteracy in the
South made universal education of "vital
importance." Morton observed that it had
always been in the interest of the southern
white aristocracy to keep the poor whites
ignorant so that the aristocracy could lead
them, and now the wealthy classes would
vote against taxing their own property to
establish common schools. Morton contended that southern reconstruction would
fail "unless there shall be a system of common schools established open and free to
all, without distinction of race or color."' 1
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Senator Howe argued that stable republican government requires universal education. He said: "I would be sorry to find
an American Senator who would stand up
in the face of our recent experiences and
deny that education is essential to the national welfare, as this proposition declares
it to be."'182 Howe said that he would never
readmit any southern state to representation "which should shut up the common
schools from the enjoyment of a large portion of their people, white or black ... ,
On March 16, Senator Sumner proposed
to amend the first supplementary reconstruction bill to require the constitutions of
the southern states to contain provisions
forcing the legislatures "to establish and
sustain a system of public schools open to
18 4
all, without distinction of race or color.
He had proposed his own reconstruction
bill which contained a similar provision.185
Sumner attacked illiteracy and opposition
to public education in the South, and
launched into a paean on schooling, saying
that "in a republic Education is indispensable.""'8 He argued that Congress should
take advantage of its military occupation of
the South to establish universal education,

legislature ratify the fourteenth amendment. In
the same message, he advised continuance of

GLOBE 70 (1867).
183 Id. at 71.
184Id. at 165. See also 41(2) GLOBE 1180
(1870).
185 Sumner's bill would have provided:
That it shall be the duty of the governor and
legislative council in each of these States to
establish public schools which shall be open to
all without distinction of race or color, to the
end that where suffrage is universal, education
may be universal also, and the new governments find support in the intelligence of the
people.

separate schools for Negroes. 9 Brev. Leg. Rep.
20, 26, Ind. Gen. Ass. Doc., pt. I, 21 (1867).

40(1) GLOBE 166 (1867).
186 Id. at 167.

18240(1)

public schools must be established for the
equal good of all.

Id.
179See Roberts v. City of Boston, 59 Mass. (5
Cush.) 198 (1849).
180 40(1) GLOBE at 52.

181 Id. at 69. Morton, as Governor of Indiana, on
January 11, 1867, recommended that the Indiana
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although he did not make it clear whether
he meant to establish desegregation by this
amendment.187 When questioned he replied:
Mr. Williams ....
Does this proposition
mean that each school shall be equally
open to persons without distinction of race
or color, that there shall not be such a
thing as a school for white children and a
school for black children, but that each
and every school shall be open to children
of both races?
Mr. Sumner. If I should have my way,
according to the true principle, it would be
that the schools, precisely like the ballotbox or the rail cars, should be open to all.
But the proposition is necessarily general in
its character; it does not go into details; but
I submit that it is important that we should
declare this in advance, so that when their
constitutions come here and are submitted
for our approval they may not complain if
we object to them because they do not
provide free schools. My proposition is in
the nature of notice to all these States that
if they expect their constitutions to be
approved they must insert in those constitutions a provision for free schools. a8 8
Senator Frederick T. Frelinghuysen, a
New Jersey Republican, objected to Sumner's amendment on the ground that the
federal government had no right to force
any state to institute a public school system.'8 9 Senator James W. Patterson, a New

Hampshire Republican, approved of universal education but opposed Sumner's
amendment on constitutional grounds. 90
Morton, on the other hand, warmly endorsed
Sumner's proposal on the ground that it
was necessary to educate the illiterate
Southern voters.'" ) Another Republican endorsing education as "the chief corner-stone
of free governments" extolled establishment of a Department of Education, and
urged standing committees on education in
each house of Congress. He justified his
support of Sumner's amendment because
"upon their statute-books at this time and
for many years past have been laws against
education, making the instruction of a large
192
class of their population a penal offense.'
The Sumner amendment to the Supplementary Reconstruction Bill lost by a tie
vote. For it were 20 Republicans. Voting
against it were 16 Republicans, one Conservative, and three Democrats. There
were Republicans on both sides of the
question who had voted for the fourteenth
amendment.' 3
Sumner, still convinced that "education
must be required as a condition of reconstruction, 1 94 again offered his amendment
several months later. 195 Senator Wilson
said that everybody in the country favored

190 Id. at 168. Senator Thomas A. Hendricks, an

At one point Sumner urged: "Require free
schools as an essential condition of reconstruction." Id. at 166. But he also advocated "a system of free schools open to all without distinction
187

of caste." Id. See also Kelly, The Congressional
Controversy Over School Segregation 1867-1875,
64 AM. HIST. REV. 537, 540-46 (1959).
188 40(1) GLOBE 169 (1867).
189 Id. at 167.

Indiana Democrat, took the same view.
191 Id.
192 Id. at 169 (remarks of Sen. Cornelius Cole of
California).
1'1 Id. at 170.
19-4 Id. at 467.

195 Id. at 581. Sumner said: "A system of public
schools without distinction of color should be
required." Id.
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education."' 6 However, the amendment was
97
ruled out of order.'
During the second session of the fortieth

Congress, in which a number of southern
states were readmitted, Representative
James M. Ashley, an Ohio Republican, introduced a constitutional amendment requiring that:
Each State shall establish and maintain, by

equitable taxation, a thorough and efficient
system of free public schools throughout
the State, sufficiently numerous for the
accommodation of all the children of the
98
State.s
Ashley considered it self-evident "that as a
rule those who read and write comprise

ninety-nine hundredths of the intelligent
among every civilized people," and that
"civilization and education are insepara199
ble."
Ashley declared that literacy tests for
voting were desirable because ignorant
voters were a menace to self-government
while an educated electorate which could

196 Wilson declared:
The people there of all parties are unanimous
for it. . . . There is not a man in favor of
restoring these States from here to the Rio
Grande who is not in favor of common schools,
and as strongly for them as we are ourselves.
There is nothing so strong in that part of the
country to-day as the proposition to establish
schools. Everybody is for it, of all parties and
of all kinds.
Id.
197

Id.

19840(2) GLOBE 117 (1867). Ashley declared:
"I have provided that every child shall be secured
in its right to attend school until it acquires the
rudiments of an education in the language of the
country." Id. at 118.
199 ld.

1969

read about public issues would make republican government secure. But he pointed
out that many people opposed literacy
tests.200 He therefore said:
[A]II will unite, however, in demanding that

the national Constitution shall contain a
provision making it obligatory on every
state to provide and maintain in active
operation the best of public schools at the
expense of the State, from which no child
of the Republic shall be excluded ...
No man can overstate the inestimable value
of education. I am confident that without
the maintenance of free public schools in
this country the people could not long be
201
secure in civil or religious liberty.
During debates on enfranchisement of

Negroes in southern states as a policy
of reconstruction, numerous Republicans
made reference to the causes of Negro
ignorance to rebut the Democratic argument that they were unfit to vote. The
Republican argument was that since the
colored population was deliberately kept
in ignorance, this should not be deemed
a disqualification. 20 2 Senator Morton remarked: "If he is ignorant, they have made

200 See Avins and Avins supra note 45.
20140(2) GLOBE 118 (1867).
202 Senator Samuel C. Pomeroy of Kansas said:
"If they are ignorant whose fault is it? Let them
now be enlightened. If they are uneducated then
unlock the storehouses of knowledge ..
" Id. at
820. Pomeroy also predicted a race war if the
South will "shut him away once more from your
schoolhouses by law ..
" Id. at 821. See also
the speech of Representative Carman A. Newcomb, a Missouri Republican, who remarked:
"[iL]f the colored people are ignorant, it is not their
fault. It is the fault of the very rebel whites who
now so strenuously object to his voting in the
States recently in rebellion." 40(2) GLOBE app.
301 (1868).
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him so by making it a crime to teach him
to read and write. '20 3 A New Hampshire
20 4
Republican made a similar observation.
A Republican representative noted that
literacy was "a qualification which by law
all slaves were denied the right to ac205
quire."
Negro enthusiasm for education, and
white opposition thereto, were also frequent topics of comment among Republicans. 206 One Missouri representative asserted that unless Negroes were given the

203

40(2)

GLOBE

2929 (1868). Morton also said:

"After having in their States forbidden by law,
made it a penitentiary offense to teach the negro
to read and write, after having withheld from
him all the means of education and intelligence
. . . it ill becomes the southern people now to
slander and traduce the negro." Id. He had previously observed that "education had been denied
by law ..... Id. at 725.
204 Senator Aaron H. Cragin declared: "But who
made them ignorant? The very men with whom
the Senator now cooperates. They were bound
in cruel bonds and denied the means of education. To accuse them now is to add insult to
injury." Id. at 851.
205 40(2) GLOBE app. 166 (1868) (remarks of
Rep. Jacob Benton, N.H.).
206 Senator Orris S. Ferry of Connecticut remarked:
Since the emancipation proclamation of 1863
vast numbers of the negroes of this country
have been educated more rapidly than any
people were ever educated before. . . . They
built school-houses. True, my Democratic
friends have burned them down over their
heads; but they have not despaired. There
never was a people so eagerly crowding the
avenues to knowledge as these people are today.
40(2) GLOBE 927 (1868). Representative Thaddeus Stevens of Pennsylvania observed that the
Negro-run government of the Danish West Indies
has "free schools, and can, with scarcely the
exception of a single individual of the proper
" Id. at 1967-68.
age, read and write ..

right to vote there would be no public
schools in the South since the confederates did not favor public education. 20 7 He
lauded the efforts of Negroes to educate
themselves.20 8 Senator Wilson of Massachusetts praised the Freedmen's Bureau for
opening 3,700 schools with 238,000 students and teaching more than a half million
freedmen to read.20 9 Representative Horace
Maynard of Tennessee condemned southern
210
obstruction to Negro education.
Republicans considered education a major goal of the party. For example, Representative Glenni W. Scofield of Pennsylvania advocated public education as the

Representative Carman A. Newcomb said:
Unless the laboring classes of those States are
furnished at public expense with the means of
education we have nothing to hope in the
future for freedom in those communities. The
leading ruling white people who have always
governed the people of those sections are now,
and always have been, opposed to a system

207

of public education of the laborers. . . . The
black loyalists . . . have shown themselves

favorable to a system of common schools that
shall elevate and improve the lower and laboring classes.
40(2) GLOBE app. 300-01 (1868).
208 Newcomb advocated: "The black population
shall be encouraged in their laudable zeal for
improvement, until those sections they inhabit
shall be dotted with school-houses filled with
" Id. at 301.
children ..
209 40(2) GLOBE 3057 (1868).
210 He said:
Efforts for their education have provoked
especial persecution. School-houses have been
burned and schools broken up; schoolmasters,
white and colored, have been subjected to
cruel scourgings and other nameless indignities,
and driven away; school-mistresses have fared
only not so bad; and these outrages, not single
acts of wickedness, confined in their locality,
but so numerous and so far asunder as to
demonstrate preconcert and purpose.
40(2) GLOBE app. 456 (1868).

15
key to equal opportunity. 11 He said that
"since this party was organized . . . the
history of the country proves that it has
held steadily to its declared purpose; to
give every child an equal chance of education, it has advocated and legislated, both
in the States and Territories and in the
District of Columbia, in favor of free
schools ....",212 Republicans believed that
popular education would help assimilate
immigrants, 213 and that universal suffrage
214
would lead to universal education.
During the same session of Congress
held in the winter and spring of 1867 and
1868, the subject of education came to the
fore in yet another way. Several southern
states applied for readmission under the
reconstruction acts and presented constitutions for congressional approval. The
Democratic minority chose to make an
issue of an alleged failure of these constitutions to provide for segregated schools.
Thus, a considerable debate' on school
segregation resulted.
Representative James Brooks, a prominent New York Democrat, made a long
attack on the Alabama Constitution as a
minority member of the Reconstruction
Committee. 215 He charged that a test-oath

He said: "Legislation could not make all men
equal in talents, but it could give all an equal
opportunity to cultivate whatever God had been
pleased to bestow, and therefore free schools
were established." 40(2) GLOBE 4066 (1868).
211

212 Id. at 4067.
213 See, e.g., id. at 1410 (remarks of Sen. James

W. Patterson, N.H.).
214 See, e.g., 40(2) GLOBE app. 353 (1868) (remarks of Sen. Richard Yates, Ill.).

215 The minority, which consisted of Brooks and
Representative James B.Beck of Kentucky, urged
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required all voters in that state to agree to
"negro and white mongrel schools and
school-houses .... ,,216 Representative Michael C. Kerr, an Indiana Democrat, likewise said that although white persons in
Alabama paid virtually all of the school
taxes, only Negroes would be benefited by
school funds because no provision was
made for school segregation. 217 He dismissed integrated schools as something
21 s
white persons would never submit to.

Congress to reject the Alabama Constitution,
inter alia:
7. Because it makes no provision for and
does not make it the duty of the Legislature
to appropriate the money raised by law for
common schools, equally and separately, for
the benefit of the white and black children in
the State.
40(2) GLOBE 1937 (1868).
216 40(2) GLOBE app. 70 (1867).
217 Kerr said:
Every dollar that shall be so raised will go to
the education of the negroes of Alabama . . .
not to the support and education of white
children. Why? Because by your fundamental
law you make it a perpetual obligation upon
the people of Alabama that they shall educate
all their children in the same schools; that they
shall practically amalgamate; that they shall
educate the white children in debasing, personal association with the black children ...
These white men of Alabama, in order to
maintain their self-respect, their manhood, the
integrity of their blood and race, will be compelled from their own impoverished pockets
to draw whatever they may for the education
of their own people, independently of any
provision that may be made by the State under
this constitution. Why did you not suffer your
political allies in the convention of that State
to secure to the Negroes their just proportion,
or one half, or even more, of the school fund,
and give to the white men the balance, so that
the races might be educated apart?
40(2) GLOBE 2197 (1868).
218 Kerr remarked: "[blut you may say, let white
men send their children to school with negroes.
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Representative James B. Beck, a Kentucky Democrat, pointed out an alleged
inconsistency in the Arkansas Constitution
between a resolution opposing racial amalgamation and a requirement "that the
school fund . . . shall be kept for schools
to which blacks and whites shall go together, and it compels a white man, if he is
unable to educate his children otherwise,
to send to the negro schools their sons and
daughters ....

.19

Beck made the same

charge against the South Carolina Constitution. 220 He said that the Louisiana
Constitution was as bad as the South Carolina Constitution. He described the situation as follows:
Taxation the most enormous, compulsory
education of girls and boys at the same
school with the negroes. They are all mixed
together. A poor man cannot help himself.
It is made a penal offense .

.

. to refuse to

allow them to associate together at the
common schools. The man who is rich
enough may employ a teacher of his own
choice, and if he does so the compulsion
ceases. But such has been the impoverishment at the South, as gentlemen well know,
that few of the most intelligent and respectable people are really able to afford
the means of education such as they used

Do you do so yourselves? Would you not esteem
it contamination to do so?" Id.
219 Id. at 2395.
220 He asserted:
It is provided that the white race shall never
have any public school exclusively for themselves; that the white and black children, male
and female, shall be playmates and schoolmates together; that if the white citizens do
not send their boys and their girls to the
schools attended by the negroes they shall
suffer such penalties as a negro Legislature
may see fit to impose.
Id. at 2447.

to afford, and they will therefore be compelled to send their children, whether they
are willing to do so or not, to these mixed
schools. I can scarcely conceive of a more
despotic, galling, and degrading provision
in the fundamental law of a State pretend221
ing to be free.
While the Republican majority was undoubtedly quite familiar with the whole
school segregation question, 222 no member
of the majority either endorsed desegregation or, on the other hand, rebutted the
argument of the Democrats. Most of the
state constitutions did not require desegregation,22 3 and the majority, while endorsing

Id. at 2449. Representative John Pruyn, a
New York Democrat, endorsed Beck's attack
on "the compulsory education of whites and
blacks together" as allegedly contained in the
proposed state constitutions. Id. at 2461.
222 For example, the reference to school segregation in Pennsylvania found in West Chester
& P.R.R. v. Miles, 55 Pa. St. 209, 214 (1867),
221

is reprinted

in 40(2)

GLOBE

1964

(1868).

See also the accusation that Democrats introduced desegregation in Ohio schools. 40(2)
GLOBE app. 303 (1868)
(remarks of Rep. Carman Newcomb, R.-Mo.).
223See, e.g., Ark. Const., art. IX (1868), set
forth in 40(2) GLOBE 2398 (1868). As to
this, Representative William A. Pile of Missouri remarked "that these provisions of this
constitution are the best answer to the arguments against it." Id. In an "Act to Establish and
Maintain a System of Free Common Schools for
the State of Arkansas," the Board of Education
was required to "make the necessary provisions
for establishing separate schools for white and
colored children...." No. 52, § 107, [1868]
Ark. Acts 163, approved July 23, 1868. The
Alabama Constitution of 1867, art. XI, § 6
provided: "It shall be the duty of the Board
[of Education] to establish throughout the State,
in each township or other school-district which
it may have created one or more schools, at
which all the children of the State between the
ages of five and twenty-one years may attend

15
free schools, treated the question of segre-

gation or desegregation as one to be left to
the states. For example, Representative
William D. Kelley, a Pennsylvania Radical,

welcomed "a constitution providing, as that
of Alabama does, for the right of every free-

free of charge." An "Act to Provide Separate
Schools," approved August 11, 1868, provided:
"That in no case shall it be lawful to unite in
one school both colored and white children, unless it be by the unanimous consent of the parents
and guardians of such children, but said trustees
shall in all other cases provide separate schools
for both white and colored children." [1868]
Ala. Laws 148. The Georgia Constitution of
1868, art. VI, § 1, provided: "The general assembly . . . shall provide a thorough system
of general education, to be forever free to all
children of the State, the expense of which shall
be provided for by taxation or otherwise." In
1870, the legislature required school trustees "to
make all necessary arrangements for the instruction of white and colored youth of the district
in separate schools." No. 53, § 32, [1870] Ga.
Laws. N.C. Const., art. IX, § 2 (1868) required
the legislature to establish "a general and uniform
system of public schools, wherein tuition shall
be free of charge to all the children of the State
between the ages of six and twenty-one years."
The first laws passed under this constitution required that "the school authorities of each and
every township shall establish a separate school
or separate schools for the instruction of children
"
and youth of each race resident therein ....
Ch. 184, § 50, [1868-691 N.C. Sess. Laws. The
Louisiana Constitution of 1868, art. 135, provided: "All children of this State between the
ages of six and twenty-one shall be admitted
to the public schools or other institutions of
learning sustained or established by the State
in common, without distinction of race, color, or
previous condition. There shall be no separate
schools or institutions of learning established
exclusively for any race by the State of Louisiana." The South Carolina Constitution of 1868,
art. X, § 10 provided: "All the public schools,
colleges, and universities of this State, supported
in whole or in part by the public funds, shall
be free and open to all the children and youths
of the State, without regard to race or color."
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man to ...enjoy common schools....
Another Republican contented himself
with a sarcastic quip. 22 5 Bingham merely
replied that "the constitutions of these
several States, in accordance with the spirit
and letter of the Constitution of the United
States, as it stands amended by the act of
the American people, secure equal political
and civil rights and equal privileges to all
citizens of the United States, native born
and naturalized.122 6 Representative Thaddeus Stevens said that these constitutions
were "republican in form. '227 Apparently,
the dominant party did not consider the
segregation question to be of sufficient interest to debate it.
Another indication of the attitude of the
Republican majority is found in a proposal
of Senator John B. Henderson of Missouri,
who had spoken and voted for the fourteenth amendment when it was before the
Senate.22 s Henderson wanted to insert a

t2440(2) GLOBE 2141 (1868). Kelley was not
opposed to educational segregation. He later made
an approving reference to the fact that Girard
College was educating poor white orphans. 42(2)
GLOBE 858 (1872).
225 Representative Halbert E. Paine of Wisconsin
observed: "The next objection is this: 'Section
three of article ten establishes a uniform system
of free public schools throughout the State, and
provides for the division of the State into school
districts.' . . . It certainly behooves the 'ancient
chivalry' of South Carolina to 'remonstrate' vigorously against such calamities." 40(2) GLOBE
app. 315 (1868). Representative Henry Bromwell
of Illinois said: "The next ground of complaint
is that common schools are provided for in this
constitution. That, of course, awakens a double
measure of wrath in this Democratic orator."
40(2) GLOBE 2464 (1868).
226 Id. at 2462.
22T Id. at 2465.
228 39(1) GLOBE 3031-36, 3042 (1866).
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fundamental condition to the admission of
Arkansas that "no person on account of
race or color shall be excluded from the
benefit of education or be deprived of an
equal share of the moneys or other funds
created or used by public authority to
promote education in said State." Henderson was afraid that without the proposed
condition the state "could exclude the
negroes from any of the benefits of education, ' 2291while if the condition were adopted
"they are put upon an equality with the
whites, in reference ... to education.... ,,230
Henderson's colleague moved for an
amendment forbidding Arkansas from
denying any right to any person on account
of race or color. When Henderson insisted
on his own version, Senator Frederick T.
Frelinghuysen, a New Jersey Republican
who had entered Congress after the fourteenth amendment was proposed, suggested
that this amendment already covered Henderson's proposal because there could be
no discrimination in civil rights on account
of race or color under the amended constitution. Henderson did not agree. The
following colloquy then occurred:
Mr. Henderson.... I should like to ask
the Senator from New Jersey whether,
upon the adoption of this amendment of
my colleague, in his judgment the State is
permitted to provide separate schools for
whites and blacks, or whether they must
not be educated in the same schools?
Mr. Frelinghuysen. I cannot answer that
question, for I do not think that either the
constitutional [fourteenth] amendment or
the proposition of the Senator's colleague

22940(2)
230

Id.

GLOBE

2701 (1868).

touches that question, as to what school
they shall be educated in; but I think that
the amendment as proposed, as well as the
constitutional amendment, prevents a discrimination in civil or political rights on
account of race or color.
Mr. Henderson. . . . I desire that the
negroes shall have an equal right in the
school moneys, but that the State may require them to be educated in different
schools from the whites. I propose that

their rights shall be the same in the public
funds, just as we have provided in the
231
District of Columbia.
The Senate Judiciary Committee ultimately
left out the condition forbidding discrimination in rights. Senator Trumbull explained that citizens were protected in civil
rights independently, and that if the condition were retained, it might be misconstrued "as applying possibly to social rights,
or rights in schools, which the Senator from
2' 2
Missouri did not intend.
V. Fundamental Conditions for
Readmission
The question of education arose once
again in 1870 when a bill was introduced
to readmit Virginia to representation in
Congress. The Republicans had been defeated in the preceding gubernatorial election by a Democratic-supported candidate
who promised not to enforce a county
organization clause of the new state constitution. The Republicans charged in a
memorial to Congress that this promise
meant an abandonment of the proposed

public school system provided for in the

2:1 Id. at 2748.
232

Id. at 2858.

15
state constitution. 23 Since the fourteenth
amendment did not cover this question, the
Committee on Reconstruction proposed to
close the loophole by imposing, as a "fundamental condition" of readmission to
representation, a requirement that the Virginia Constitution of 1869 "never be so
amended or changed as to . . . prevent any
person on account of race, color, or previous condition of servitude from .
participating equally in the school fund or
school privileges provided for in said constitution ..
"234 Of course, it is clear that
this condition was carefully drafted to
permit separate schools as long as they
were equal. Nevertheless, Representative
Bingham proposed to strike that condition
and to admit Virginia without any condi2 5
tions.
Representative Halbert E. Paine, a Wisconsin Radical, supported the condition as
to schools. He argued that the commonschool system rested on the county organization clause, so that to abolish the latter
was to destroy the former. He asserted that
the Democrats who helped elect the new
governor were opposed to public schools,
and that the governor would be under
pressure to accede to their wishes unless
the condition were imposed.2 36 Another
Republican said that although the state was
making large grants to colleges where the
ruling classes attended, it had not appropriated "a single dollar of aid for the
establishment of common schools for either

233 41(2) GLOBE 390, 440-41
234 Id.
2.3
2:6

at 362, 440.

Id.
Id. at 402-03.

(4,6) (1870).
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the blacks or the whites."2 37 He was afraid
that Virginia, once admitted, would follow
the example of Tennessee in repealing laws
23
for the support of Negro schools.
Representative Joel Asper, a Missouri
Republican, said that the reconstruction
laws were intended to give Negroes, "in
common with all other citizens," the "right
to an education." He asked, "what assurance is there that ... his children will have
schools provided for their free education,"
if Virginia were admitted unconditionally?! " Representative Hamilton Ward of
New York favored the proposed fundamental condition of "an equal participation
in the school fund and the school privileges
of the State. '241 He said that the condition
would be enforceable in federal courts, for
if a Negro "should be deprived of his portion of the school fund he would demand
of the court participation in that fund, and
the court would grant it to him. ' 24 1 Representative Glenni W. Scofield of Penn-

237 Id.

at 442 (remarks

of Rep. Francis W.

Palmer, Iowa).
238 Id. at 443,
239 Id. at 483.
2401d. at 485. He referred to the condition as

"school privileges to the colored people of Virginia;" id., as "their right to participate in the
benefits of the school fund;" (id.), and as "the
right of participation in the school fund" id. at
486. l4e never suggested that the condition required desegregation.
241 Id. at 486. Representative Omar Conger, a
Michigan Republican, who likewise favored the
condition said: "Who desires to prevent any of
the people of Virginia from enjoying the privileges of education, as provided in this bill?
Who would turn her children, of whatever condition, race, or color, away from her free schools,
in the enjoyment of which they are guaranteed
by this bill?" Id. at 496.
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sylvania also supported the condition. He
said that the Virginia Constitution assured
everyone "equal education" and that the
condition was merely designed to prevent
the state from repealing this once it was
admitted. He said that the object "in reconstruction with us was to educate these
blacks so that they could not be restored
to slavery," and that the condition advised
the state to maintain "free education" or
42
undergo further reconstruction.
Representative John F. Farnsworth, an
Illinois Republican lawyer, who reported
the bill for the Committee on Reconstruction, said:
Again, under the old system colored men
get no part of the school funds. When the
constitution is put in force they will get
their share under it.243
This passage shows that separate and equal
schools were contemplated under the bill.
A group of Democrats and some of the
Republicans objected to the conditions on
the ground that imposing them would infringe on the right of Virginia to change its
legislation as it saw fit. 244 The House narrowly adopted Bingham's proposal to ad245
mit Virginia without any conditions.

242 Id. at 500. Scofield referred to "all these acts
of reconstruction for the protection and educa" Id. He was a lawyer
tion of the blacks ..
and a former state judge who, as a congressman,
had voted for the fourteenth amendment in
1866. This use of terminology indicated that he
believed that "education" and "protection" embodied separate concepts.
243 1d. at 501-02.

244 See, e.g., id. at 498-99

Samuel S. Cox, D.-Ohio).
2,15 Id. at 502-03.

(remarks

of Rep.

In the Senate, one member who opposed
the fundamental conditions stated that the
county organization which the new governor opposed had nothing to do with
schools or equal rights, but was opposed
because it was an expensive system. 246 But
Senator Sumner said that the school districts depended on this system. 2 47 He said
that although the article on education appeared elsewhere in the state constitution,
the county organization supplied the necessary machinery. He observed that the new
governor had denounced this machinery,
"and thus is the school system of Virginia
handed over to the fate of all school systems in the land of slavery. ' 248 Sumner
asserted that the new governor had appealed to the rebels for their vote, and that
his election meant "farewell [to] that system
of public schools which is essential to the
2 49
welfare of the community."

at 543 (remarks of Sen. William M.
Stewart, Nevada).
247 Id.
248 Id. at 642. Sumner said of the new governor:
"[Aiccording to his own testimony, would he go
forth with his besom in his hand against the
system of public schools." Id. at 546. He added
that it was natural for him, because he "was not
entirely willing to see human rights sacrificed
and public schools trampled out" to call the governor "a traitor to the great cause of public
education;" and "traitor he is to the whole system
of common schools." Id. at 642.
24,)Id. Sumner also said: "The people were appealed to by the candidate for Governor to choose
him, that through him they might nullify the
proposed constitution and trample out the system
of free schools in Virginia." Id. at 565. He added:
Thus, sir, does he hand over this promised
system of public schools to destruction; he
dooms it in advance. On that ground he asks
246Id.

the votes of the white ex-rebels .... [K]nowl-

edge is dangerous to slavery .... Well might

15
Sumner also said that the Virginia Constitution imported its school system from
New England, and it "belongs to the pride
and glory of that part of the country that
it has given to this Republic its system of
common schools ...."250 He added:
He is to hold the besom in his hand which
is to sweep Virginia clear of all men from
the North and of all public schools. Let it
go over the country that this person chosen
Governor of Virginia pledges himself in
advance to break down the proposed system of public schools. What greater atrocity
at this moment can be proposed? How can
you organize reconstruction except on the
251
everlasting foundation of education?
Senator Oliver P. Morton, an Indiana
Republican, also supported the imposition
of fundamental conditions. He regarded
"the establishment of a common-school system and the creation of a school fund ...
as of vital importance. ' '252 Morton said
that if the new state government "shall
attempt to nullify that part which creates a
common-school system as soon as they

the representative

was necessary for reconstruction in the South.
41(3) GLOBE app. 101 (1871). His colleague,
Representative William F.Prosser, declared: "No
measures of reconstruction short of universal education will accomplish the objects we desire to

see brought about in the South." 41(2)
252

Id. at 568.
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come in it will then be manifest that this
condition is broken; that they did not adopt
25
that constitution in good faith. 3
Other Republicans, however, opposed
the conditions. Senator Lyman Trumbull of
Illinois, Chairman of the Judiciary Committee, declared that Virginians were opposed to the county organization but not to
the school system. He pointed out that a
different article of the state constitution set
up a free school system for all children in
the state, and provided for free textbooks
254
where parents were too poor to buy them.
Senator Roscoe Conkling of New York, a
former member of the Joint Committee on
Reconstruction of the thirty-ninth Congress
which reported out the fourteenth amendment, also opposed the conditions because
they determined "perpetually for the State
of Virginia police regulations, conventionalities, local usages, such as these entering so intimately into the social condition,
and pertaining so essentially to the local
discretion of the people to whom they are
to apply. '25 5 Referring to the conditions
which controlled local regulations, he observed:

of this recent political

triumph in Virginia be afraid to see a system
of public schools established in Virginia.
Id. at 546.
250 Id. at 545.
251 Id. at 546. Sumner also said: "[r]econstruction . . .was defective. More was needed. There
should have been a system of public schools."
Id. at 640.
Representative Samuel M. Arnell, a Tennessee
Republican, also said that universal education

766 (1870).
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Again, if I understand the amendment,
and I refer to that part of it which relates
to schools, not even by [state] constitutional
provision may persons of different colors
be separated, but they must commingle,
nolens volens, so far as the state constitution is concerned, in a common and identical participation in the privileges of
schools.256

253 Id.
254 Id. at 637.
255 Id. at 463.
256 Id.
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Senator Henry Wilson, Sumner's colleague, moved to add a set of fundamental
conditions to the bill admitting Virginia to
representation in Congress, which included,
inter alia, a clause prohibiting that state
from amending its constitution so as "to
prevent any person on account of race,
color, or previous condition of servitude
from ... participating equally in the school
fund or school privileges provided for in
said constitution.1 25 7 On the first vote this
lost by 35 nay to 23 yea. 258 Wilson reoffered this condition,25 9 but later changed
the wording to read: "that the Constitution
of Virginia shall never be so amended or
changed as to deprive any citizen or class
of citizens of the United States of the
school rights and privileges secured by the
constitution of said State. '2 60 This later
version, of course, precluded any attack on
it on the theory that it required desegregation. It was narrowly adopted by a vote of
31 yea to 29 nay. 261 The Virginia admis26 2
sion bill then passed the Senate.
In the House, one Republican urged
that the bill be passed with the conditions
because the conservatives wanted to "strike
down common schools and leave the people
of Virginia without provision for education. .... ,,263 Bingham praised the state
constitution's provision for equal education.2 64 The bill then passed the House

257

Id.

258

Id. at 464.

Id. at 597.
260 Id. at 643.
261 Id.
262 Id. at 644.
26341(2) GLOBE app. 59 (1870) (remarks of
Rep. Job E. Stevenson, Ohio).
264 Bingham declared:
[T]he schools of the State shall be free and
259

with the fundamental condition as to ed266
ucation 265 and became law.
When the bill to admit Mississippi was
introduced, a curious phenomenon occurred. Unlike Virginia, this state had a
Negro and Republican majority, so there
was no allegation that the abolition of
the school system was even a possibility.
Nevertheless, the House passed the bill
with the same fundamental conditions as
those attached to the bill admitting Vir26 7
ginia.
Debate in the Senate centered on whether
Congress had the power to compel Mississippi to continue its school system. But it
is interesting to note that discussion was
almost uniformly centered on the power of
Congress to guarantee to each state a republican form of government. One Democrat pointed out that if educational equality was essential to a republican form of
government no state ever had such a
government. 268 Senator Jacob M. Howard,

open to all the children of the Commonwealth
from the age of five years to the age of twentyone years, and that none of those children
shall be excluded from the benefit of the public schools. Even poverty shall not bar the
gates of knowledge to the children of the poor.
By the terms of the Constitution of Virginia it

is expressly provided that when the parents
or the guardian of the child by reason of poverty is not able to provide text-books they shall
be provided out of the common treasury of

the people for such children of the poor, and
provided in equal measure as may be provided

for the children of the rich. Such is equality
before the law in its noblest and highest sense.
41(2) GLOBE 716-17 (1870).
265 Id. at 720.
266 Act of Jan. 26, 1870, ch. 10, 16 Stat. 62.
267 41(2) GLOBE 1013-14 (1870).
268 Senator Allen G. Thurman of Ohio said:
Again, one of these fundamental conditions

15
a Michigan Republican who had reported
the fourteenth amendment to the Senate
from the Joint Committee on Reconstruction, 2 9 defended the insertion of a provision forbidding discrimination in application
of school funds, not under the amendment,
but under the Guarantee Clause. 27 0 Howard

goes to the subject of education, and requires
that no change shall be made in the Constitution of Mississippi upon the subject of education that shall deprive any person of equal
rights in the educational system or schools of
that state. Is that essential to a republican form
of government? When did it become essential
to a republican form of government that there
should be public schools, and that everybody
should have an equal right in those schools?
If that is the case, how many republican States
were there when the Constitution of the United
States was formed? If .

.

. universal education

upon a perfectly equal footing, applicable to
all, are essentially indispensable requisites of
a republican form of government, how many
States have you now, sir, in the United States
that are republican in form? Why, sir, the
very statement of the arguments shows its utter
fallacy.

Id.at 1218.
26939(1) GLOBE 2764-65 (1866).

Howard said:
If there be any one proposition more generally admitted than another among American
citizens, politicians, and statesmen, it is that
in order to uphold and maintain a republican
form of government such as is understood
and practiced on this continent, the diffusion
of knowledge by means of primary schools is
the greatest, the safest, and the most effectual
instrument. Now, if Congress see fit to in-

270

corporate in this act .

..

that [Mississippi]

shall never make any discrimination between
the races, either in the application of the funds
set apart for the enlightment of the people on
whom . . . rest the ultimate responsibility and
existence of government itself . . . [as] an

effectual means of preserving and upholding a
republican form of government in the State
of Mississippi . . . I shall be amazed, sir, at

any decision of a court of justice which shall
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said that if Mississippi "should so far
forget her right and duty to the children of
the State as to pervert the school fund,
which belongs to them, from inuring to
their benefit and confer all its benefits upon
a privileged class, refusing to extend them
to the mass of the people, I should be the
first, sir, to appeal to the Congress of the
United States to apply the corrective and to
exercise this great power of guarantying a
republican government .... ,,271
A Minnesota conservative took the position that Congress could no more interfere
with the school system in Mississippi than
it could in his state. 27 2 Senator Morton
replied:
In securing a Republican government in
the State of Mississippi, what better means
can we employ than the universal education
of that people? . . . You have a school

system in Minnesota intended to give ed-

set aside this condition of the readmission of
Mississippi as unconstitutional and void.
41(2) GLOBE 1253 (1870).
2711d. at 1254.
272 Id. at 1253-54 (remarks of Sen. Daniel S.
Norton). He later said:
[Senator Morton] suggested that Congress
might legitimately take charge of the regulation
of the school system of a State .... [T]he idea
would seem to imply that if the State of Mississippi had a school system that was not
agreeable to the Senator from Indiana or to
a majority of the Senators on this floor, they
might correct that school system, and make
the State of Mississippi alter its school system
to comply with the views of the Senate of the
United States. Now, sir, we have in Minnesota
a common school system. . . . Now, if the
Congress of the United States can interfere
with that, and compel us to make a system that
will conform to the views of Congress, then, as
the Senator from Wisconsin says, what becomes
of the States, and why do we have States?
Id. at 1260.
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ucation to all. There is no reasonable cause
to interfere there; but in a State like
Mississippi, where nearly one half of the
people cannot read or write, and have at
all times been denied education, where
education has been made a crime and
schoolmasters have been punished for
teaching them, there is a grand occasion,
there is a broad ground upon which Congress can interfere, and say "You shall not
impair that general system of education
that has been declared in your constitu27
tion." 3
Morton added that although "denial of
education and of protection to a majority
of the people" were once deemed consistent

with a republican form of government this
could no longer be considered correct.
When asked whether the federal govern-

ment could spend its money for education
in a state on the ground that this would
help secure a republican government, he
replied:
[I]f the people of a State are denied education, allowed to grow up in ignorance
and thereby unqualified for the duties of
self-government . . . it is clearly within
the power of the Congress of the United
States to step in . . . to provide for the
274
education of the people of that State.
Senator Matthew H. Carpenter, a Wis-

consin Republican lawyer, argued that if
Congress should annex fundamental conditions to the admission of Mississippi that
it and not the state legislature should control education in that state, Congress'

power would not thereby be increased and
any attempt to exercise such power would

27
274

at 1254.
Id. at 1255.
Id.

be unconstitutional. Carpenter pointed out
that if it were possible to regulate state
schools to promote a republican form of
government, Congress could usurp all other
state legislative powers under the same pretext. Sumner replied that Congress ought
to exercise such a power when the situation
required it.275
Carpenter further argued that if Congress could legislate on anything which
might preserve a republican form of government, it could control public schools,
universities, and colleges.27 6 He inquired
whether, if "Congress has the constitutional
power, as a means to guaranty the existence of republican government in a State,
to legislate on the subject of common
schools . . . what are the limits of such
power of interference? 2 77 Howard replied

"that if Congress shall see fit, in order to
maintain in any one particular State a
republican government, to provide for a
common-school system by which the elements of human knowledge shall be diffused among the population of that State
...it is the right of Congress to do so. ' '278
Senator William M. Stewart, a Nevada
Republican who opposed the conditions,
declared that Mississippi "has an excellent
provision with regard to common schools,"
so that there was no need to insert the
conditions in the bill. Moreover, Stewart

at 1256.
61d. at 1323.
277
1. at 1324.
275 1d.
27

278d. at 1324-25. Howard also declared: "If
we can resort . . . to any means to secure the
perpetual continuance of republican government
in the States of this Union, I insist that we may
resort to the means of spreading universal, impartial education among the people." id. at 1253.

15
thought that the school conditions were
unconstitutional.2 7 9 However, he called
attention to the first section of the fourteenth amendment, and said:
The States shall make no discrimination in
their laws. I believe if the State of Mississippi should pass a law which would deprive the colored man of the same rights
and privileges of schools that the white
man has, or make any other discrimination
which would deny him the equal protection
and benefit of the laws, we have direct
constitutional power to interfere .... 2so
Stewart was the only senator during this
whole debate to declare that the fourteenth
amendment was in any way related to
schools, and his speech was directed to a
denial of equal school benefits and not at
school segregation. Moreover, his casual
remarks enlarged the equal protection
clause by including in its sweep the "same
rights and privileges" and equal benefits,
which the amendment did not encompass.
These remarks, made in the course of
urging the majority not to impose fundamental conditions because it could later
legislate to assure equal benefits of schools,
are of very little probative weight in determining whether the fourteenth amendment
covers schools at all, and of none at all on
the subject of segregation.
Senator Waitman T. Willey, a West
Virginia Republican, also opposed fundamental conditions freezing the Mississippi
school system on the ground that experience
might show the need for modification. He
said that if the legislators wanted to evade
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the constitution, they could do so "by
allowing certain classes of citizens to participate to some extent, but not to an equal
extent, in the benefits of the school system." '28 ' Senator Trumbull also believed
that the conditions were unconstitutional.
He argued that the guarantee clause
"never was thought of as giving Congress
power to enter a State to interfere with its
school system. '28 2 Nevertheless, the Senate
approved the fundamental conditions by a
vote of 32 to 27, and passed the bill in
28
this form. 3
When the bill to readmit Texas was
introduced, the House Committee on Reconstruction annexed the same fundamental
conditions as those made part of the Virginia and Mississippi bills, including the
provision against amending the state constitution so "as to deprive any citizen or
class of citizens of the United States of
the school rights and privileges secured by
the constitution of said State. 28 4 In spite
of the fact that nobody contended that
Texas would abolish its schools, these
conditions passed the House 28 5 and the
2 86
Senate.
When Representative Benjamin F. Butler, the colorful and controversial Radical
from Massachusetts reported the bill to

2811d. at 1331.
2821d. at 1365. Senator Thomas W. Tipton, a
Nebraska Republican, said that Congress could

not interfere with any state which desired to
change its system of education. Id. at 1215.
283 Id. at 1366; Act of Feb. 23, 1870, ch. 19, 16

Stat. 67.
279
280

Id. at 1329.
Id.

284 41(2) GLOBE 1969 (1870).
285 Id.at 1970-71.
286 Id. at 2272; Act of March 30, 1870, ch. 39,

16 Stat. 80.
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admit Georgia, it contained the same fundamental conditions as to schools.28 7 Butler
explained that the purpose of the condition
as to schools was that the state "never
shall deprive colored men of equal rights
and privileges in the school fund which
will be the product of the taxation of all
men white and black alike." ' s Butler
added:
[S]he will not deprive her colored citizens
of the right to be educated. It is important
that we impose upon her the condition that
she shall never appropriate her school fund
to white children alone, as Tennessee has
been endeavoring to do within few days by
constitutional provision, although that fund
comes equally from the poll-tax upon the
blacks and whites. That must be prevented
28 9
in Georgia by every safeguard.
These conditions were attacked as unconstitutional by Bingham and other representatives 290 but the House voted for them
291
anyway.
In the Senate, Carpenter once again
attacked the fundamental conditions attached to the Georgia bill. He said that the
subject of education had never been withdrawn from the states and vested in the
federal government, and that the Constitution of the United States secures to
each state the right to amend its constitu-

28741(2) GLOBE 1701-02 (1870).
288 Id. at 1704.
289 Id. He also said that the fundamental conditions were designed to assure that Georgia
"shall not make an unfair distribution of her
school fund, which comes from the taxes laid
upon all alike." Id. at 1769.
290 Id. at 1747. See also id. at 1722-23 (remarks
of Rep. Michael C. Kerr, D.-Ind.).
291d. at 1770.

tion in respect to schools. 292 For other
reasons, the bill was rewritten in the Senate
without the conditions, including the school
29 3
clause.
In the House, it was proposed to admit
Georgia without conditions in order to pass
the bill without further delay. 29 4 But some
Republicans wanted the conditions, including the school clause.2 95 However,
these conditions were voted down by 74
2
nay to 48 yea. 96
VI. Later Debate
The question of education was also
raised in other contexts. Democrats were
wont to see in enforcement legislation the
spectre of school desegregation. Senator
Allen G. Thurman, an Ohio Democrat,
accused Sumner of desiring "in the schools
of the country the most absolute social
equality with everybody else; and therefore,
if any school directors should provide
schools for the colored children separate
from the whites and not allow them to mix
together, that would be in his opinion, a
deprivation of the right of the colored
child." 297 Thurman explained that "the
State of Ohio, as has usually been the case
there provides for schools for white children separate from schools for colored
children; for the State of Ohio has educated
colored children almost ever since it had a

292
293

Id. at 2751. See also id. at 2425.
Id. at 2819-29.

Id. at 4749-50.
Id. at 4752 (amendment proposed by Rep.
William Lawrence, R.-Ohio).
290, Id.at 4796.
29742(1) GLOBE app. 216-17 (1871). See also
id. at app. 219.
294
295

15
school system, but in general has provided
for their schools being kept separate from
the schools

for the white

children.

298

Similar comments were also made in other
2 99
contexts.
Republicans had their own pet hobbyhorses which were ridden in and out of
season. One of them was ante-bellum laws
punishing the education of Negroes. In
1868, Representative Eliot referred to
southerners "who have passed laws making
it criminal for [Negroes] to learn to read
the Lord's Prayer, or to understand the
golden rule. ' 300 In 1870, a Republican
Senator observed that "colored people have

208
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never enjoyed educational advantages, have
not been permitted to enter the public or
private schools, have been proscribed by
the criminal laws, as in Virginia it has
been a legal crime to afford them means of
instruction time out of mind. '30 1 The following year, referring to the post-emancipation period, a Texas Republican noted
that now the Negro "child is no longer
'30 2
compelled to hide his book.
During debate on federal aid to education in 1872, Representative William D.
Kelley, a Pennsylvania Radical who had
voted for the fourteenth amendment, mentioned that Virginia "made it a felony to
teach a colored child to read. '30 3 A Florida

Id. at app. 217.

Senator Willard Saulsbury, a Delaware Democrat, said in respect to a bill to allow Negroes
to vote in school board elections:
Then, sir, under the pretense of enforcing the
fifteenth amendment you open . . . the public
schools to the control of the free negroes of
the land. You open every free school throughout the country to the black race as well as
the white. Ah, sir, you who sit in congressional
halls may suffer nothing from this; you may
be able to hire private tutors in your families;
you may be able to send your children to other
schools in other countries where this thing is
not law; but throughout this whole broad land
ninety-nine out of every hundred of your fellow-citizens are not able to do so; and if they
will guaranty or secure to their loved ones
the privileges of common-school education
they cannot do it without placing them in
schools with free negroes and mulattoes. Do
you believe that if you had presented this issue plainly and distinctly to the American people, do you believe that if you were to present
it now they would approve of your action?
No, sirs; you know they would not. . . . the
free schools of the country are to be opened
alike to black and white; and that by the
legislation of a Republican Congress!
299

41(2)

GLOBE

3806 (1870).

30040(2) GLOBE 1816 (1868).

30141(2) GLOBE 598 (1870) (remarks of Senator James Harlan, Iowa). See also the remark of Senator Garrett Davis, a Kentucky
Democrat, that "[A]mong the provisions of many
of these codes was that no slave could be educated." Id. at 1511. Rep. Oliver H. Dockery, a
North Carolina Republican, observed that "He
is no longer a slave, forbidden by penal enactment to learn to read and write." Id. at 2320.
Representative Logan H. Roots, an Arkansas
Republican, likewise said:
The political party which so long held power
in the South, that power being based on
slavery, made it a criminal offense for any of
its laborers to be taught to read. That has
failed; that dynasty has been overturned, and
free schools have now been established there.
But whenever that same party has again come
into power, the resurrection of the old feelings, or something else, has impelled them to
make efforts to strike down the free school
system.
Id. at 1490.
30241(3) GLOBE 1072 (1871) (remarks of Rep.
William T. Clark).
30 42(2) GLOBE 858 (1872). He also noted that
"the South doomed the laborer to ignorance, and
made it felony to teach the laboring child to
read the Lord's prayer, or any one of the ten
commandments." Id.
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Negro Republican asserted: "It is useless
to talk about patriotism existing in those
states in connection with free schools under
a democratic system, and in connection with
those who now and always have believed
that it was wrong to educate the negro, and
that such offenses should be punishable by
death or the lash. ' 30 4 He explained that
"they were compelled to keep the negro in
ignorance in order to hold him in slavery. ....*"305 And as late as 1873, Senator
Henry Wilson of Massachusetts said: "[w]e
all know that one of the great evils of
slavery was that it discouraged education
by forbidding the education of the slaves,
and of all the colored people, and that the
tendency of the system was to prevent a
large number of the poor white children
from being educated. 30 0

munities, due process and equal protection
clauses of the fourteenth amendment for
the Joint Committee on Reconstruction had
some comments to make in relation to the
amendment in 1871, when explaining its
meaning to the House of Representatives
which concerned education. After pointing
out that the privileges and immunities
clause incorporated the Bill of Rights, and
in particular the right to freedom of speech,
Bingham said: "Under the Constitution as
it is, not as it was, and by force of the
fourteenth amendment, no State hereafter
can . . . ever repeat the example of Georgia
and send men to the penitentiary, as did
that State, for teaching the Indian to read
the lessons of the New Testament ....307
Accordingly, the privilege of freedom of
speech protects the right to teach and learn.

Representative John A. Bingharn of
Ohio, who drafted the privileges and im-

Moreover, in 1873, at the very close
of his congressional career, Bingham declared:

Id. at 809 (remarks of Rep. Josiah T. Walls).
d. Walls also said:
We know that the Democratic party used to
argue that to educate the negro was to set him
free, and that to deprive him of all the advantages necessary to enable him to acquire
an education was to perpetuate his enslavement. Their argument against educating the
poor whites was that the negro more directly
associated with the poor whites than with that
class who controlled the destinies of slavery.
Why, sir, so fearful were they that the negro
would become educated, either through his
own efforts or by the aid of some poor white
person, they enacted laws prohibiting him from
being educated even by his own master; and
if a poor white person was caught teaching a
negro, he was whipped, or in some States sold
or compelled to leave the State; and if by
chance a negro did learn to read, and it was
found out, he was whipped every time he was
caught with a book, and as many times between as his master pleased. Id.

304
30 5

306 42(3) GLOBE 1710 (1873).

In answer to what has been said of the
power of Congress to legislate for the promotion of learning, it is too late in the
day now to undertake to determine the
power of the nation under the Constitution
of the United States by the precedents of
thirty years ago. You have your Constitution so amended as to give Congress the
power to correct abuses of the States. You
have your Constitution so amended as to
enable Congress to supply the wrongful
omissions of States. You have your Constitution so amended as to guaranty under
the shelter of the nation's law the privileges
and immunities of citizens of the United
States; and if there be any privilege of a

citizen more sacred than another, it is the
right to know and to do according to con-

307

42(1)

GLOBE

app. 84 (1871).

15
science. No State can interpose and say it
is an exclusive State right to regulate the
privilege of citizens to be educated, or
enjoy a part of the taxes they pay for the
purpose of educating their children. I know
within the respective State limits the primary right abides with the State. I know it
has been long exercised by them.3 0 8

Another favorite topic of Republican
orators was the need to protect schools and
teachers in the South who were educating
Negroes from violence equally with other
persons. One senator said that southerners
were burning schools because they objected
to school taxes. 30 9 Other Republicans asserted that they were burning school buildings and murdering or driving away persons
who were teaching Negroes, 310 and demanded protection so that "the hated and
despised Yankee school-marm might teach
undisturbed negro children from the Potomac to the Rio Grande; yea, even how to
read the Holy Scriptures." 311 A Massachu-

30842(3) GLOBE 492 (1873).
30942(1) GLOBE 700 (1871)

(remarks of Sen.
George F. Edmunds, R.-Vt.) Edmunds noted the
need "to protect the people of these States in
imposing taxes for the increase of education and
the diffusion of knowledge." Id.
310 41(2) GLOBE 2791 (1870) (remarks of Rep.
Job E. Stevenson, Ohio); 42(1) GLOBE 443,
446 (1871) (remarks of Rep. Benjamin F. Butler, Massachusetts). Representative Legrand W.
Perce, a Mississippi Republican, also referred to
"the burning of school-houses and whipping and
murdering teachers." 42(2) GLOBE 861 (1872).
(Rep. Butler). See
311 42(1) GLOBE 448 (1871)
also the extensive discussion of Representative
William T. Clarke, a Texas Republican, about
reports on southern hostility to schools for Negroes, and towards teachers in such schools, as
illustrated by burning school-houses and driving
away teachers. 41(3) GLOBE 1072-73 (1871).
And see the report of Senator William Windom,
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setts Republican referred to the "Ku Klux
Klan who burn the school-house and
'312
murder or whip the teacher.
In 1872 a Republican-dominated joint
select committee to inquire into the execution of the laws and the safety of lives and
property of citizens in the South made a
lengthy report on this point. The committee noted that under Mississippi law
"separate schools were established for
white and colored children. '31 No criticism was made of this.31 4 However, the

a Minnesota Republican on this point, S. REP.
No. 693, 46th Cong., 2d Sess. xvi (1880).
31242(2) GLOBE 592 (1872) (Rep. George F.

Hoar). Representative Walls likewise said: "not
while the Ku Klux Democracy are permitted to
burn the school-houses and churches belonging
to the colored people of Georgia; not while they
shut the doors of the school-houses against the
colored children, will the colored people of
Georgia enjoy the same educational advantages
that the whites enjoy." 42(2) GLOBE 809 (1872).
313 S. REP. No. 41, pt. 1, 42d Cong., 2d Sess.
73 (1872).
314 While ch. 1, § 49, [1870] Miss. Laws, which
provided for additional schools on petition of
parents or guardians of 25 children residing in
a school district was under consideration, Lt.
Gov. Towers, a Republican, made the following
speech, as reported in MIss. SEN. J. 440 (1870):
The provisions of this bill are wise in this respect, for while it recognizes no class distinctions (which of itself ought to render any law
odious in a Republican government), it nevertheless consults the convenience and meets all
reasonable demands of the people, by providing for the establishment of an additional
school or schools, in any sub-district where
the parents or guardians of twenty-five or more
children desire it.
This leaves the details of the law where they
rightfully belong-and where they can be
readily arranged, and all conflicting interest
harmonized-with the people. If the people
desire to provide separate schools for white
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report noted that the Ku Klux Klan was
hostile to free schools, especially for Negroes, even though most of the two dollar
poll tax to pay for these schools was collected from Negroes.3 15 The report accused
the Klan of threatening teachers and other
school officials with violence unless the
schools were closed.316
No further debate was had on reconstruction and education. The bringing up
of Senator Sumner's supplementary civil
rights bill diverted congressional attention
to this proposal.3 17 By the time that this
bill was disposed of, reconstruction was
over and Republican efforts were directed
at aid to education.
However, shortly before the 1876 elections, Representative William Lawrence, a
Radical Republican from Ohio and a scholarly former state judge who had voted for
the fourteenth amendment, made a political
speech in the House on education which is
worthy of attention. At the opening of his
speech, he stated that its object was to
show that election of the Democratic Party
would discourage education in the South,

and black, or for good and bad children, or
large and small, or male and female children,
there is nothing in this law that prohibits it.
The widest latitude is granted, and certainly
no class of children in the State can be said
to be excluded from school advantages by any
provision of the bill.
315S. REP. No. 41, supra note 313, at 74, 231.
316 Id. at 74-80. For further references to poll
taxes as a source of school funds see 17 CONG.
REC. 1776 (1886); 15 CONG. REC. 2245 (1884).
317 Avins, De Facto and De Jure School Segregation: Some Reflected Light on the Fourteenth
Amendment from the Civil Rights Act of 1875,
38 Miss. L.J. 179 (1967).

while success of the Republican Party
would promote education. He said that although states should provide school systems, it was important to have the federal
government in the hands of a party that
favored education. The first reason he gave
was that if states should refuse to provide
common schools, Congress could step in
and set upon educational system under its
power to guarantee to every state a republican form of government.3 18
Lawrence then argued:
The fourteenth article of amendments to
the Constitution declares that"No State shall deny to any person within its jurisdiction the equal protection of
the laws."
This word "protection" is to be liberally
construed to secure equal benefits arising

from all laws to all citizens, including equal
opportunity for education in the common
schools for all children. Congress has power
to enforce this provision of the Constitution "by appropriate legislation." [citing
authorities]
It is important, therefore, that the President and Congress should be in favor of
fully and faithfully executing this provision
of the Constitution. The republican party is
in favor of so executing it; the democratic
party is not.
It will be shown hereafter that an equal
provision is not made in all States for the
education of white and colored youth, in
clear violation of the fourteenth amendment of the Constitution. In Delaware and
Kentucky, both democratic States, the law
does not permit any portion of the tax
levied upon the property of white persons

318 4 CONG, REC. app. 318 (1876).

15
to be appropriated to the education of
colored children. 319
It is obvious from the foregoing quotation that Lawrence himself recognized that
if a respectable argument were to be made
to the effect that the fourteenth amendment
covered education it required a construction of the word "protection" to mean
"benefit." This argument was first made
two years before to support the constitutionality of the Civil Rights Act of 1875320
by Lawrence 321 and several other Republicans. 322 It was contrary to the legislative
history and prior Congressional construction of the equal protection clause, 323 and
was obviously stretching the meaning of the
word "protection."
The cases and other authorities cited by
Lawrence only went to support the proposition that the federal government could
enforce the Constitution. For example, they
held that federal courts have exclusive
jurisdiction over federal crimes, 324 but have
no jurisdiction in the absence of federal

319 Id.

320 Act of March 1, 1875, ch. 714, 18 Stat. 335.
321 See Avins, The Civil Rights Act of 1875:
Some Reflected Light on the Fourteenth Amendment and Public Accommodations, 66 COLUM.
L. REV. 873, 899 (1966).
322See Avins, The Civil Rights Act of 1875
and the Civil Rights Cases Revisited: State Action, The Fourteenth Amendment, and Housing,

14 U.C.L.A.L. REV. 5, 8 & n.10, 9, 11 (1966).
523 Avins, The Equal "Protection" of the Laws:
The Original Understanding, 12 N.Y.L.F. 385
(1966).
324State v. Adams, 4 Blackf. 146 (Ind. 1836);

State v. Pike, 15 N.H. 83 (1844); 1 J. KENT,
COMMENTARIES 404 (11th ed. 1867). However,
he also cited Rump v. Commonwealth, 30 Pa.,
St. 475 (1858), holding that state courts have
jurisdiction to punish for perjury in making an
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questions. 32 5 Other cases held that the
Secretary of the Treasury has power to
make a regulation respecting oaths for
326
claims filed against the United States.
Lawrence likewise cited a statute preventing military officers from interfering in
state elections, 3 27 and his own report in
1869 on New York election frauds, to the
effect that Congress has the right to punish
election frauds committed during elections
3 28
for federal officers in federal courts.
Lawrence cited nothing to support the
proposition that the word "protection" also
meant "benefit."
In the jurisprudence of the time the word
"benefit" was a broad word 329 principally

oath in support of naturalization in state courts
although this is a violation of federal statutes.
325 New Orleans v. De Armas, 34 U.S. (9 Pet.)
224 (1835).
326United States v. Bailey, 34 U.S. (9 Pet.)
238 (1835); United States v. Winchester, 28 F.
Cas. 731 (No. 16,739) (C.C.D. Ill. 1840).
327 Act of Feb. 25, 1865, 13 Stat. 437. He cited
2 J. BISHOP, CRIMINAL LAW § 987 (2d ed. 1858),
which is merely a general exposition of statutes.
328 H.R. REP. No. 31, 40th Cong., 3d Sess. 8082 (1869). See, in particular, id. at 80 n.22.
Lawrence cited therein three speeches by other
Republican Representatives, that of William
Kelley of Pennsylvania delivered on Feb. 27, 1866
(39(1) GLOBE 1057-63), that of Samuel Shellabarger of Ohio delivered on July 25, 1866 (39
(1) GLOBE app. 293), and that of George S.
Boutwell of Massachusetts, delivered on January
23, 1869 (40(3) GLOBE 558-61). Lawrence asserted in the report: "The right of suffrage is
one of the 'privileges of citizens' placed under
the protecting care of the government by the
14th article of the amendments to the Constitution, and the enjoyment of which Congress
may 'enforce by appropriate legislation.'" Id.
at 82. But see Avins, Literacy Tests and the
Fourteenth Amendment: the Contemporary Understanding, 30 ALBANY L. REV. 229 (1966).
329Lawe v. Hyde, 39 Wis. 345, 359 (1876).
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30
signifying advantage, gain, profit, or use.
It has been so used by the Ohio Supreme
Court while Lawrence was in practice
there. 31 On the other hand, the word "protection" had a narrower connotation. It
332
meant a defense or shelter from wrong

usually in connection with the criminal
law. 333 For example the edition of Kent's
Commentaries edited by Oliver Wendell
Holmes, Jr., and cited by Lawrence, observes:
While the personal security of every citizen
is protected from lawless violence by the
arm of government and the terrors of the
penal code . . . every person is also entitled
to the preventive arm of the magistrate as a
further protection from the threatened or
impending danger; and on reasonable cause
being shown, he may require his 4adversary
to be bound to keep the peace."
After stretching the equal protection
clause to cover schools, Lawrence undertook to show that the southern Democrats
were opposed to education for Negroes. He
first recapitulated at length the old slave
codes forbidding education of colored per35
He then pointed out that the resons. 3"

constructed states under Republican rule
adopted constitutions requiring the establishment of free schools, but that Democrats showed great hostility to the education of Negroes. In Louisiana, where the
state constitution proscribed racial segregation in schools, there was open violence
against school officials. In New Orleans,
colored pupils were expelled by white pupils
from the high schools, and the city superintendent was dragged by enraged youths
to a high school, forced to apologize for an
integration speech, and compelled to sign
a document promising to prevent future
33 6
school integration.
Lawrence also noted that the school
commissioner of Georgia threatened to
close the schools of that state if the 1875
Civil Rights Bill were enacted with the
school clause in it and if as a result of that
clause mixed schools were required. Lawrence said:

403 (1863); Warren v. Webb, 68 Me. 133, 135

The civil-rights act did not require mixed
schools, and yet the proposal by Congress
to enact the bill was characterized by even
this earnest friend of public schools as an
attempt "To force the white children of the
South into daily contact with moral pollution." To this intermingling of races he says
the people of Georgia never will consent,
though willing to do what they can "toward

(1878); Fitch v. Bates, 11 Barb. 471, 473 (N.Y.

elevating the inferior race.

330 Heaston v. Board of Comm'rs, 20 Ind. 398,

1851).
Little Miami R.R. v. Collett, 6 Ohio St.
182, 184-85 (1856).
348
332 See 2 BURRILL's LAW DICTIONARY
(1869); In re Glaser, 10 F. Cas. 464, 465 (No.
5474) (S.D.N.Y. 1868).
331

3.33 See I J. BISHOP, CRIMINAL LAW §§

544-93

(5th ed. 1872).
3342 J. KENT, COMMENTARIES 15 (12th ed.
1873).
3354 CONG. REC. app. 318-19 (1876). Lawrence
referred to a speech by Representative Henry W.
Blair, a New Hampshire Republican, who in

3 37

This statement is significant as showing
that even Republicans who voted for the

another political attack on southern Democrats
for abolishing public schools, had likewise discussed these old laws. 4 CONG. REC. app. 235,
237, 240 (1876).
3
Id. at app. 319.
3
337

Id.

15
school clause in the 1875 bill thought that
338
it would not require integrated schools.
Lawrence cited the school laws of the
former slave states to show that all of them
except Louisiana required separate schools
for colored children, yet hostility and
violence were found in those states also
against schools. Lawrence observed:
In Texas the persecutions suffered by those
who were laboring for the education of the
colored race were as great as in Louisiana,
where the system of mixed schools prevailed, showing that the main cause of the
hatred of these people to a system of free
schools was their opposition to the eleva33 9
tion of the negro upon any terms.
Lawrence declared that teachers in
colored schools in Texas were subject to
ostracism, boycotts, intimidation and violence. Schools were burned in Texas and
Mississippi. In other southern states, according to Lawrence, school taxes were
reduced so much that the funds raised from
them were not sufficient for an adequate
3 40
school system.
Lawrence contended that in Texas, which
had racially segregated schools, the Democratic constitutional convention of 1875
had deliberately weakened the school system instituted during reconstruction by a
Republican administration, in violation of
the Act of March 30, 1870, 3 4 1 which made
it a fundamental condition of readmission
that the state should not deprive citizens of
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school rights. 342 He stated that in Tennessee and Virginia, Democratic legislatures voted insufficient taxes to sustain
public schools out of hostility towards
education. In Delaware and Kentucky, the
only money appropriated for Negro schools
came from taxes levied upon colored persons, and these taxes were so insufficieni
due to their poverty that few schools were
available to them. 343 By way of contrast,
Lawrence praised the Freedmen's Bureau
and private, religious and charitable groups
for spending millions of dollars in the
South to establish and maintain schools for
44
Negroes.
To correct this condition, Lawrence
stated that he intended to introduce the
following resolution:
Whereas the fourteenth article of the
amendments to the Constitution declares
that no State shall deny to any person
within its jurisdiction the equal protection
of the law; and whereas this provision was
designed to secure to all citizens the equal
benefit of all laws: Therefore
Resolved, That the Committee on Education and Labor be, and are, instructed
to ascertain whether in any one or more
States an equal opportunity for commonschool education, including school privileges for equal time, is secured to colored
and white children; and, if not, that said
committee report such bill as may be
proper to enforce the Constitution in this
345
respect.

342 See notes 284-86 supra.

See Avins, supra note 317, at 242, 244-45.
REc. app. 319 (1876).
34O d. at app. 319-20.
341 Act of March 30, 1870, ch. 39; 16 Stat. 80.
338

3394 CONG.

343 4 CONG. REc. app. 321 (1876). For a further
attack on the South for abolishing public schools,
see 4 CONG. REC. app. 235-45 (1876) (remarks
of Rep. Henry W. Blair, R-N.H.).
344 Id. at app. 323.

345 Id.
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At the opening of the second session of

the 44th Congress, Lawrence offered a
resolution identical to the foregoing one,
except that the second "whereas" clause
declared that "this provision was designed
to secure to all persons the equal benefit of
all laws. '3 46 Although the House had a

majority, 347

large Democratic
the resolution, without the preamble, received an
affirmative vote of 119 and a negative vote
of only 79.348
Lawrence's reference to southern laws
prohibiting the education of Negroes was
by no means unique during the postreconstruction period. In 1884, during a
debate on federal aid to schools, a Kansas
Republican referred to communities "who
made them ignorant, who made it a crime
to teach them to read the Bible.

' 349

Two

years later, a senator from Oregon referred
to "those who made this ignorance compulsory, who made it a felony to teach a
slave and a misdemeanor to teach a free
black to read or write.

'35 0

Other northern

Republicans made similar remarks.3 51 Thus,

3465 CONG. REC. 45 (1876).

There were 169 Democrats, 109 Republicans,
and 14 others, U.S. BUREAU OF THE CENSUS,
347

HISTORICAL

STATISTICS OF THE U.S.,

COLONIAL

TIMES TO 1957, at 691 (1960).
348 5 CONG. REC. 488-89 (1877).
349 15 CONG. REC. 2210 (1884) (remarks of
Sen. John J. Ingalls). He also observed: "by the
laws of those States they were forbidden to read
and write. It was made a penalty subject to fine
and imprisonment to teach one of those wretched
and helpless creatures to read the Bible...."
17 CONG. REC. 1606 (1886).
350 17 CONG. REC. 1778 (1886) (letter read by
Sen. Joseph N. Dolph, R.-Ore.).
351 Senator Henry W. Blair of New Hampshire
quoted from the Boston Herald: "The freedmen
and their children had been kept in compulsory

these southern laws made an indelible impression on Republicans two decades after
352
the last of them were repealed.

VII. Conclusion
Three possible reasons can be hypothesized for the failure of the framers of the
fourteenth amendment to discuss education

while that amendment was under consideration: first, that they were unfamiliar
with public education; secondly, that they
did not consider education of much importance; and thirdly, that the amendment
did not cover public education. Chief

Justice Earl Warren's rejection of history
in Brown is based on the first two reasons.

ignorance under the authority of the national
Constitution, which recognized and protected
slavery." Id. at 1484. Senator John A. Logan of
Illinois referred to the Negro "who has lived
without learning his letters under a law that proscribed him and prevented him from obtaining
an education, until his ignorance was as dark as

midnight." Id. at 1995.

Senator John Sherman, the veteran Ohio Republican lawyer and legislator, observed:
Then I ought to add what was, I think, rather
the consequence of the course pursued by
President Johnson, the unfortunate laws, as
they were called, passed in many of the
Southern States, which practically reduced the
colored race in the South to a condition of
servitude. Many of the laws under which they
had been accustomed in the South to deal
with those people as slaves were perpetuated.
While they recognized that slavery was abolished, yet many of the incidents of slavery
were kept up and passed into law and were
enforced in nearly all the Southern States,
especially in the cotton States. This created
in the North a feeling of bitter antagonism,
for those laws were read in every part of the
United States and excited a strong feeling
against the South, checking that kindly flow
which followed the close of the civil war.
352

15 CONG. REC. 2252 (1884).

15
Clearly, however, these reasons were untenable.
The framers were fully familiar with
public education, and were quite cognizant
of the importance of education, especially
for Negroes. The session of Congress in
which the fourteenth amendment was
proposed even passed a provision for Negro education in the army. 35 3 Since the
framers appreciated the importance of
public education, their failure to discuss it
at all in reference to the amendment can be
explained only on one theory, namely, that
the amendment did not directly touch
public education at all. In short, the evidence leads logically to only one conclusion, that historically Brown is erroneous.
The Republicans were always criticizing
the old slave-code provisions which made
it a criminal offense to teach Negroes to
read and write. However, these provisions
were deemed to be a violation of one of the
privileges of citizens, the privilege of freedom of speech. The debates, and especially
the discussion of Representative Bingham,
made clear that the privileges and immunities clause of the fourteenth amendment overturned these laws. While it is not

353 See Act of July 28, 1866, ch. 299, § 30, 14

Stat. 337, which provides: "That one chaplain
may be appointed for each regiment of colored
troops, at the discretion of the President, whose
duties shall include the instruction of the enlisted
men in the common English branches of education." Of this provision, Representative Halbert
E. Paine, a Wisconsin Republican, said: "my
reason for offering this amendment will, I suppose, be obvious to every member of the House.
The regiments of colored troops have necessities
which do not exist in the case of regiments composed of white troops." 39(1) GLOBE 3332
(1866).
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a privilege of citizenship to have a public
education, it is a privilege or immunity of
citizenship to be free from laws which
prohibit education. The legislative history
shows that the amendment does go that
far.
The Republicans were always talking
about the need to protect teachers in Negro
schools from violence and to prevent destruction of these schoolhouses. The fourteenth amendment covers this also. The
equal protection clause requires each state
to protect all persons from violence equally,
and to protect all buildings from arson
equally. Here again, the amendment covers
the evil seen by the framers.
Finally, some statements, especially Senator Howe's speeches, seem to indicate that
the fourteenth amendment protects Negroes against discriminatory taxation for
schools. There is some authority to support
the proposition that the equal protection
clause prohibits discriminatory taxation, as
a violation of the requirement of the same
protection for all persons in respect to their
property.154 The amendment would therefore cover this also.
Not a shred of historical evidence can be
found from all of the debates on reconstruction that Congress intended to abolish
school segregation. The evils sought to be
eliminated by the dominant Republicans
are set forth in detail, and repeated until
there is no mistaking them. On school
segregation, they were silent. It was not

3

54See 41(2) GLOBE 1536, 3658 (1870) (remarks of Sen. William M. Stewart, R.-Nev.);

id. at 3871 (remarks of Rep. Bingham).
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deemed to be an evil, at least by most of
the framers.
It is stretching credulity beyond the
breaking point to contend that the same
men who segregated Negroes into separate
army regiments, 3 5 5 as "a concession to the
prejudice of color in the Army, '3 56 not
absentmindedly, but after exhaustive debate on all aspects of the question, 357 sub

Act of July 28, 1866, ch. 299, §§ 2, 3, 14
Stat. 332.
356 7 CONG. REC. 2326 (1878) (remarks of Sen.
James G. Blaine, R.-Me.). For additional discussion of army segregation, see id. at 2189-92,
2240-42, 2325-28, 2602-03.
355

357

For discussion, see 39(1)

GLOBE

1380 (1886)

(officer segregation); id. at 1973-74, 1977, 200507 (retaining colored troops); id. at 2026-29,
2042, 3271-73, 3667-70 (same); id. at 3276,
3329-30 (motion to prevent "caste" in officer
promotion).

silentio abolished school segregation in a
constitutional amendment. To suggest that
they perpetuated segregation in institutions
under their immediate control, and yet submitted to the states a proposition to overturn the school laws of many of the states
which had to pass on the amendment by
way of ratification before it could become
effective, without mentioning the matter at
all, defies reason. It is simply unbelievable.
In sum, Brown stands on clay feet. Some
day it will be reexamined. As an ideological
signpost of the time, it still has efficacy,
and will continue to have such efficacy as
long as current ideology molds judicial
opinion. But as an authentic reflection of
the intent of the framers, it cannot withstand analysis. From the standpoint of
current events, it faithfully mirrors our
times. From the standpoint of legal archaeology, it is a fake.

